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Court of Appeals of the District of Columbia 


No. 5479. I 

i 

Standard Slag Company, Appellajat, 

vs. 

Commissioner of Internal Revenue. 


1 Docket No. 19028. | 

Standard Slag Company and Afl51iated Cojrp., Petitioner, • 

vs. I 

j 

Commissioner of Internal Revenue, Respondent. 

i 

I 

Appearances: j 

For Petitioner: J. T. Kennedy, Esq., Blaine Malian, Esq. 

For Respondent: Jas. L. Backstrom, Esq. I 

I 

Docket Entries, \ 

1926. 

July 31. Petition received and filed. 

Aug. 3. Copy of petition served on Solicitor! 

July 31. Notification of receipt mailed taxpayer. 

Sept. 14. Answer filed by General Counsel. ' 

Sept. 21. Copy of answer served on taxipayer—General 
Calendar. | 

1928. I 

Aug. 17. Hearing date set Sept. 24, 1928. 

Sept. 6. Motion to limit to issues in (a) and (b) of Rule 62, 
filed by General Counsel. Granted. 

Sept. 22. Motion for a continuance to Oct. 15, 1928 filed by 
taxpayer. Granted 9/24/28. 

Oct. 10. Motion for transfer to Reserve Calendar filed by 
General Counsel. 10/12/28 granted. 

i 

1—5479a i 


I 
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1929. 

Aug. 2. Hearing set Oct. 2, 1929. 

Sept. 25. Motion for production of records filed by General 
Counsel. No action necessary. 

Oct. 3. Hearing had before John J. Marquette, Division 1, 
on merits. Submitted. Briefs due Dec. 6, 1929. 

Oct. 15. Transcript of record of Oct. 3, 1929 filed. 

Nov. 22. Motion for extension to 1/20/30 to file brief filed by 
taxpayer. 11/26/29 granted. 

1930. 

Jan. 8. Motion for extension to 2/20/30 to file brief (both 
parties) filed by taxpayer. 1/9/30 granted. 

Feb. 18. Brief filed by General Counsel. 

Feb. 20. Brief filed by taxpayer. 

Aug. 7. Findings of fact and opinion rendered—John J. 

Marquette, Division 1. Judgment will be entered 
for the respondent. 

Aug. 12. Dedision entered—John J. Marquette, Division 1. 

2 1931. 

Feb. 7. Stipulation to have case reviewed by the Court of 
Appeals of D. C., filed. 

Feb. 7. Supersedeas bond in the amount of $112,017.66 ap¬ 
proved and ordered filed. 

Feb. 7. Petition for review to Court of Appeals of D. C. with 
assignments of error filed by taxpayer. 

Feb. 7. Proof of service filed. 

Mar. 19. Motion to withdraw certain exhibits filed by tax¬ 
payer. 3/24/31 granted. 

Apr. 6. Motion to enlarge time 60 days from April 7 to file 
certified copies and statement of evidence filed by 
taxpayer. 

Apr. 7. Order enlarging time to June 6, 1931 for preparation 
of evidence and delivery of record entered. 

June 5, Motion for extension of 90 days to prepare and 
transmit record filed by taxpayer. 

June 5. Statement of evidence lodged. 

June 5. Prsecipe filed. 

June 6. Order enlarging time to Sept. 4,1931 for preparation 
of evidence and delivery of record entered. 

Aug. 17. Statement of evidence approved and ordered filed. 
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3 Filed July 31, 1926, U. S. Board of Tajx Appeals. 

United States Board of Tax Appeals. 

I 

Docket No. 19028. I 

The Standard Slag Company and Affiliated Corporation, 

Petitioner, 

vs. I 

! 

Commissioner of Internal Revenue, Respondent. 

i 

Petition, \ 

I 

The above named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency dated June 2, 
1926, and as the basis for this proceeding alleges as follows: 

1. The petitioner is a corporation, and is Affiliated for tax 
purposes with The Seiple-Wolf Construction Company; the 
principal office of each of these corporations is located in the 
Wick Building, Youngstown, Ohio. 

2. The notice of deficiency, a copy of which is attached 
marked Exhibit ‘‘A”, is dated June 2, 1926, and is believed to 
have been mailed on that date. 

3. The taxes in controversy are income and profits taxes 
for the calendar years 1919, 1920 and 1921, and the amount 
in dispute is about: 


Refund' In 

Deficiency. claimedJ dispute. 

1919 . $7,637.28 $8,816i67 $16,453.95 

1920 . 10,110.21 6,199130 16,309.51 

1921 . 56,008.83 !.. 55,535.83 


$73,756.32 $15,015!97 $88,299.29 

4. The determination of tax set forth in skid notice of de¬ 
ficiency is based upon the following errors: i 

I. The Commissioner erred in not allowing! any paid-in sur¬ 
plus for invested capital purposes respectihg two contracts 
assigned to the petitioner shortly after incorporation in 1914, 
which contracts conferred rights in tangible property, and 
which contracts had a cash value of at least $275,112.04 at that 
time; after allowing depreciation on said contracts until the 
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beginning of each taxable year in issue said paid-in surplus 
would be: 

1919 .$165,067.24 

1920 . 137,556.04 

1921 . 110,044.84 


II. The Commissioner erred in not allowing any paid-in 
surplus for invested capital purposes respecting two other 
contracts for which the petitioner issued stock of $17,540.00 in 
1916, w’hich contracts conferred rights in tangible property, 
and which contracts had a cash value at that time of at least 
$116,500.00; after allowing depreciation on said contracts until 
the beginning of each taxable year in issue said paid-in surplus 
would be: 

1919 .$67,190.00 

1920 . 56,600.00 

1921 . 46,010.00 

III. The Commissioner erred in not allowing annual de¬ 
preciation on said four contracts of $38,101.20 for each of the 

taxable years in issue. 

5 IV. The Commissioner erred in not allowing a deduc¬ 

tion, for the year 1921, of $90,471.65 representing the 
net proceeds from a contract to reclaim certain slag and mill 
waste for another corporation, which contract provided that 
the petitioner Was to utilize said proceeds in developing new 
uses for these materials. 

V. The Commissioner erred in not allowing special assess¬ 
ment of the excess profits tax for each year in accordance with 
Sections 327 and 328, 1918 and 1921 Acts. 

Facts. 

5. The facts upon which the petitioner relies as the basis for 
this proceeding are as follows: 

6. The petitioner was incorporated under the law’s of Ohio, 
December 7, 1914, and its affiliated corporation. The Seiple- 
Wolf Construction Co. was incorporated under the laws of that 
State August 31, 1916. The contracts herein referred to are 
those to which the petitioner was or became a party. 

7. During the years 1919, 1920 and 1921 a considerable 
portion of the profits earned by the petitioner were ascribable 
to four contracts with the following corporations: 
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i 

(a) Marling Iron and Steel Co., hereinafter I called Marling 
Contract. 

(b) Shenango Furnace Co., hereinafter called Shenango 

Contract. | 

(c) The United Iron & Steel Co., hereinafter called United 

Contract. I 

(d) The Pen Iron and Coal Co., hereinafter! called The Pen 

Contract. I 

8. The Marling Contract was entered intd between Mar- 
ting Iron and Steel Co. and L. A. Beeghly on dr about Decem¬ 
ber 30,1914, for a period of about ten (10) years from that date, 
and was assigned to the petitioner by Mr. Beeghly shortly 
thereafter as a gift; following is a summaryJof the principal 

provisions of this contract: 

6 (a) Mr. Beeghly to locate and operate a slag crushing 

plant on the property of The Martin^ Iron and Steel 
Company, Ironton, Ohio. I 

(b) Mr. Beeghly to furnish a suitable steam shovel and do 
the necessary excavating for the slag pits; the Marling Com¬ 
pany to take care of material loaded by Mr. Beeghly in doing 
this work. Also the Marling Company is to | take care of the 
track expense as well as all other expense, and work in connec¬ 
tion with preparing these pits in readiness for! operation. 

(c) The Marling Company to furnish and construct track 
connecting these pit tracks with crushing plaijit. 

(d) The Marling Company to furnish a^ much space as 
possible on their property for slag stock pilesj. 

(e) Mr. Beeghly to furnish and construct a imodern crushing 

and sizing plant, and furnish all tracks necessary for the opera¬ 
tion of this plant and the stock piles, and to jfurnish a suitable 
steam shovel for loading slag from the pits jinto cars and to 
keep the pits in condition to receive at all times the slag as 
produced by the Marling Company. | 

(f) Beeghly to pay ten cents (10 per ton for the slag in 
pits for a period of ten years, and obtained an option to pur¬ 
chase for the following ten years at fifteen cents (15^) per net 
ton. 

(g) Beeghly to reclaim as much iron as possible from the 
slag at cost, not to exceed one dollar ($1.00) |per ton. 

(h) Mr. Beeghly authorized to assign this 'contract. 

9. The Shenango Contract was entered into between the 
Shenango Furnace Company and L. A. Beeghly about Novem¬ 
ber 16,1914, and was assigned to the petitioner by Mr. Beeghly 
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shortly after its incorporation, as a gift; following is a 

7 summary of the principal provisions of this contract: 

(a) Mr. Beeghly to have the right to grade and con¬ 
struct on the Shenango Company’s property, two pits for the 
reception and chilling of molten slag. 

(b) The Shenango Company agrees to turn over to Mr. 
Beeghly their slag recovery plant in its present condition; and 
Mr. Beeghly to make at his own expense whatever alterations 
are necessary and to keep the plant in good operative condition, 
and restore it to the Shenango Company in as good condition 
as when he received it. Mr. Beeghly to pay a rental of $200.00 
per month. 

(c) The Shenango Company agrees to sell and deliver a 
locomotive crane now at the plant for $5,000.00. 

(d) The Shenango Company agrees to furnish all the slag 
produced at their No. 1 and No. 3 furnaces, payment for which 
is to be as follows: 

15^ per gross ton for slag delivered F. 0. B. cars at No. 1 
Furnace. 

10 per ton for slag loaded on cars at No. 3 Furnace. 

(e) Scrap iron to be recovered and sold to the Shenango 
Company at One Dollar ($1.00) per gross ton. 

(f) Mr. Beeghly shall have the right hereunder of assigning 
this contract to any corporation controlled by himself. 

10. The United Contract was entered into between the 
United Iron and Steel Co. and the France Slag Co. on August 
10, 1912, for a period of ten (10) years, and was assigned to the 
petitioner on or about March 18, 1916, for an issue of $5,900.00 
of stock of the petitioner to L. A. Beeghly, W. H. Kilcawdey 
and W. E. Bliss, who had procured the assignment; said issue 
of stock was a part of an issue of $50,000.00 of stock for the 

transfer of the properties used in connection wdth this 

8 contract known as the Leetonia Plant, and said $5,900.00 
was a nominal amount fixed to round the figure to 

$50,000.00. 

11. The principal provisions of the United Contract were: 

(a) The United Co. agreed to lease to the France Co. all 
lands required by the France Co. for its operations under the 
contract at a rental of $1.00 a year. 

(b) The United Co. agreed to deliver to the France Co. all 
of its slag at the rate of Seven and one-half Cents (7J4?f) a ton 
of 2,000 pounds, for all slag sold by the France Co. at a price 
of Forty Cents (40 ^f) a ton or less, and if said slag sold at more 
than 40j!i a ton agreed that the price would be one-half of the 




increased selling price over said 40 in addition tb the minimum 
of a ton. I 

(c) The France Co. agreed to sell to the Uniied Co. all iron 
scrap recovered by it from the slag at the rate of Four Dollars 
($4.00) a ton of 2,240 pounds. 

(d) The United Co. agreed to provide storage space for a 
limited quantity of crushed slag. 


12. The foregoing contract was superseded by a new con¬ 
tract entered into between the petitioner and the United Iron 
and Steel Company on March 26,1917, for a period of Ten (10) 
years from that date; the new contract contained similar pro¬ 
visions to the old, but changed the price of the ^lag to ten cents 


(lOjif) a ton. 


13. The Pen Contract was entered into between the Pen 


Iron and Coal Co. and the France Slag Co. on March 21, 1910, 
for a period of ten years, and was assigned to the petitioner on 
or about March 18, 1916, for an issue of $11,640.00 of capital 
stock to L. A. Beeghly, W. H. Kilcawley and W. E. Bliss who 
had procured the assignment; said issue of stock was part of 
an issue of $50,000.00 stock for the transfer of all of the 
9 properties used in connection with this Contract known 
as the Canal Dover Plant, and said $11,640.00 of stock 
was a nominal amount fixed to round the figure to $50,000.00. 

14. The principal provisions of the Pen Cohtract were: 

(a) The Pen Co. agreed to lease to the France Co. all lands 
required by the France Co. for its operations under the con¬ 
tract at a rental of $1.00 a year. 

(b) The Pen Co. agreed to deliver to the P;rance Co. all of 
its slag at the rate of a ton of 2,000 potinds for all slag 
sold by the France Co., at a price of Forty Cehts (400) a ton or 
less, and if said slag sold at more than 400 a toh agreed that the 
price would be one-half of the increased selling price over said 
400 in addition to the minimum of 73^0 a ton; 

(c) The France Co. agreed to sell to the Pen Co. all iron 
scrap recovered by it from the slag at the rate of Four Dollars 
($4.00) a ton of 2,240 pounds. 

(d) The United Co. agreed to provide stojrage space for a 

limited quantity of crushed slag. | 

15. The foregoing contract was superseded by a new con¬ 
tract entered into on January 1, 1917, between the petitioner 
and the Pen Iron and Coal Co., for a period of ten (10) years 
after that date; the new contract contained similar provisions 
to the old, but changed the price of the slag to fifteen cents (150) 
a ton. 


I 

i 

t 

i 

i 

I 
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16. The value of said contracts consisted of the right to re¬ 
ceive slag, to be prepared for road construction purposes, at a 
lower price than any comparable road construction material, 
the right to the use of properties for either nothing or a nominal 
consideration, and the right to rent property at a nominal 
figure. 

10 17. The cash value of said contracts upon assignment 

to the petitioner, and the depreciated value thereof as 
at the beginning of each of the taxable years in issue, was 


about: 

Upon 

assignment. Jan. 1, 1919. Jan. 1, 1920. Jan. 1, 1921. 

Marting. $134,707.55 $80,824.51 $67,353.75 $53,882.99 

Shenango.. 140,404.49 84,242.73 70,202.29 56,161.85 


Paid-in Surplus... $275,112.04 $165,067.24 $137,556.04 $110,044.84 

United.. $58,250.00 $42,365.00 $37,070.00 $31,775.00 

Pen.i. 58,250.00 42,365.00 37,070.00 31,775.00 


Total.. $116,500.00 $84,730.00 $74,140.00 $63,550.00 

Stock Issued.•. 17,540.00 17,540.00 17,540.00 17,540.00 


Paid-in Surplus... $98,960.00 $67,190.00 $56,600.00 $46,010.00 

18. The annual depreciation on said contracts, during each 
of the taxable years in issue, was about: 


' Value on No. of years Annual 

assignment. spread. depreciation. 

Marting. $134,707.55 10 $13,470.76 

Shenango. 140,404.49 10 14,040.44 

United. 58,250.00 11 5,295.00 

Pen. 58,250.00 11 5,295.00 


Total Annual Depreciation. $38,101.20 


19. During the year 1921 the petitioner entered into 
11 a contract with a steel company to take over the 
handling of all slag and other mill waste on a trial basis, 
and to use the net proceeds thereof, if any, in developing new 
uses for these materials, which materials had not previously 
been handled by the petitioner; such net proceeds for the year 
1921 amounted to $90,471.65; the petitioner included said 
amount in income, but, in accordance with said obligation, 
deducted a like amount, wrhich deduction the Commissioner 
has disallowed, and the petitioner now claims. 

20. Should the Board find that any, or all, of the above 
mentioned contracts had a value which is not determinable, 
then the petitioner asserts the following abnormalities affecting 
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the invested capital and income for these years, apd warranting 
assessment of the tax under the provisions of Sections 327 and 
328,1918 and 1921 Acts: 

(a) Inability satisfactorily to determine invested capital. 

(b) An abnormality of income arising from inability to de¬ 
termine depreciation of said contracts. 

(c) An abnormality of income in that said income was the 

fruition of efforts of the officers of the petitioner! in developing 
slag as road construction material for a number ! of years since 
1908. I 

(d) An abnormality of capital and income ip that a con¬ 

siderable portion of the assets employed to produce the income 
were not owned by the petitioner and were placed at the dis¬ 
posal of the petitioner for a nominal rental. | 

Wherefore your petitioner prays that the Board rule: 

I. That the petitioner’s paid-in surplus for 1919 was 
$232,257.24, and that the petitioner is entitled' to additional 
depreciation for that year of $38,101.20; accordingly that there 
was no deficiency for 1919, but a refund due of $8,816.67. 

II. That the petitioner’s paid-in surplus for 1920 was 
$194,156.04, and that the petitioner is entitled to additional 
depreciation for that year of $38,101.20; accordingly that there 

is no deficiency for 1920, but a refund due of $6,199.30. 

12 III. That the petitioner’s paid-in surplus for 1921 
was $156,054.84, and that the petitioneir is entitled to 

additional depreciation for that year of $38,101.20, and to a 
deduction for development obligations of $90,471.65; accord¬ 
ingly that the correct deficiency for that year is $473.00 or less. 

IV. Should the foregoing relief not be granted, in whole or 

in part, that the case be remanded to the Commissioner for 
assessment under the provisions of Sections 327| and 328, 1918 
and 1921 Acts. | 

V. And the petitioner prays for such other arid further relief 
as the Board may deem proper and meet. 

(Sgd.) JOHN T. KENNEDY, 

Transportation Building, Washington, D. C., 

Attorney for Petitioner. 

13 State of Ohio, i 

County of Mahoning, ss: | 

L. A. Beeghly being duly sworn says that hejis President of 
The Standard Slag Company, the petitioner above named, 
that he is duly authorized to verify the foregoing petition, that 
he has read the foregoing petition, or had the same read to 
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him, and is familiar with the statements contained therein, 
and that the facts stated are true, except as to those facts 
stated to be upon information and belief, and those facts he 
believes to be true. 

L. A. BEEGHLY. 


Subscribed' and sworn to before me this 28th day of July, 
1926. 


J. CULVIN BAKER, 

Notary Public. 


14 


Exhibit 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :E :SM :60D. EG-26935. A-26936 :B-26937. 

C-27728:D-27729. 

June 2, 1926. 

Standard Slag Company, 

Wick Building, 

Youngstown, Ohio. 

Sirs: 

An audit of your income and profits tax returns for the years 
1917 to 1921, inclusive, has resulted in the determination of a 
deficiency in tax of $73,756.32 for 1919 to 1921, inclusive, and 
an overassessment for the years 1917 and 1918 of $5,724.47, 
as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for the 
re-determination of this deficiency. Any such petition must 
be addressed to the United States Board of Tax Appeals, 
Earle Building, Washington, D. C., and must be mailed in 
time to reach the Board within the 60-day period, not counting 
Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file a 
petition with the United States Board of Tax Appeals and has 
not done so'within the 60 days prescribed and an assessment 
has been made, or wffiere a taxpayer has filed a petition and an 
assessment in accordance with the final decision on such peti¬ 
tion has been made, the unpaid amount of the assessment 
must be paid upon notice and demand from the Collector of 
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Internal Revenue. No claim for abatement can be entertained. 

If you acquiesce in this determination and do Inot desire to 
file a petition with the United States Board of Tax Appeals, 
you are requested to execute a waiver of your right to file a 
petition with the United States Board of Tax Appeals on the 
enclosed Form A, and forward it to the Coniunissioner of 
Internal Revenue, Washington, D. C., for the! attention of 
IT :E :SM :60D :EG-26935 :A-26936 :B :26937 :C-27l728 :D-27729. 
In the event that you acquiesce in a part of the determination, 
the waiver should be executed with respect to the items to 
which you agree. i 

Respectfully, I 

D. H. BLAIR, 

Cdmmissioner, 
By C. R. J^ASH, 

Assistant to the Commissioner. 

( 

Enclosures: Statement, Form A, Form 882. I 

i 

I 

15 Statement. I 

IT:E:SM:60D. EG-26935. A-26936. i B-26937. 

C-27728. D-27729. 

i 

In re: Standard Slag Company, Wick Buildingj Youngstown, 

Ohio. I 

Deficiency i Over- 


m tax. I assessment. 

1917 . L $2,151.46 

1918 .L 3,573.01 

1919 . $7,637.28 . 

1920 . 10,110.21 . 

1921 . 56,008.^ . 

-r- - 

Totals. $73,756.32 $5,724.47 


Your protests dated April 15, 1923, against the determina¬ 
tion of your income and profits taxes for the year 1917, as set 
forth in Bureau letter of February 1, 1923, also March 3, 1924 
against the determination for 1918, as set fbrth in Bureau 
letter dated February 4, 1924, and your protest dated Septem¬ 
ber 2, 1924 against the determination for 19|19 set forth in 
Bureau letter dated August 7, 1924, have beeii considered. 

Your contention against the rate of depreciation allowed 
by the Revenue Agent on your crushing and Screening plants 
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and equipment has been allowed and the depreciation rate has 
been increased from 10% to 17% as shown below. 

Your contention for the inclusion of certain contracts in 
invested capital and for the allowance of annual depreciation 
upon a claimed valuation of these contracts has been denied 
for the reason that the Bureau holds that the contracts were 
without value, either tangible or intangible, at the time they 
were delivered to the corporation. 

The result of the audit, based upon the above conclusions 
is as follows: 


1917. 

Net income as disclosed by assessment letter of 


February 1, 1923. S88,819.22 

Deduct additional depreciation. 5,279.60 

Net income corrected.. $83,539.62 


» 

The Bureau has allowed the rate of 17% depreciation on 
Road Equipment. 


16 


Month. 

Balance. 

Rate. 

Depreciation. 

January. 

. $74,907.81 

17% 

$1,061.19 

February. 

. 74,907.81 

17% 

1,061.19 

March. 

. 74,907.81 

17% 

1,061.19 

April. 

. 75,907.81 

17% 

1,075.31 

May. 

. 77,357.81 

17% 

1,095.88 

June. 

. 77,357.81 

17% 

1,095.88 

July. 

. 77,357.81 

17% 

1,095.88 

August.. 

. 77,357.81 

17% 

1,095.88 

September.. 

. 76,357.81 

17% 

1,081.76 

October... ^. 

. 73,284.21 

17% 

1,038.19 

November.'. 

. 73,284.21 

17% 

1,038.19 

December.. 

. 73,284.21 

17% 

1,038.19 


Total depreciation allowed. $12,838.73 

Depreciation allowed Bureau letter Feb¬ 
ruary 1, 1923. 7,559.13 


Additional depreciation. $5,279.60 


$83,539.62 


Schedule 1 
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j 

_ i 

Net losses as shown on return: The Seiple-Wolf j 

Construction Company. j 9,929.90 

i_ 

Aggregate net income. I $73,609.72 

Add 1916 Federal income tax paid in 1917.1 30.12 

I 

Consolidated net income for excess profits I 
tax purposes. i $73,639.84 

j 

Schedule 4. | 

Computation of Excess Profits Tax. j 

Consolidated invested capital (Schedule 3), I 

Assessment letter March 1, 1923.'$393,438.32 

Consolidated net income (Schedule 1).| 73,639.84 

Income. | Tax. 

8% Deduction. $31,475.06 , 

Plus. 3,000.00 i 

- $34,475.06j 

Taxable at 20%. 24,540.69 i $4,908.14 

Taxable at 25%. 14,624.09 j 3,656.02 

$73,639.84, $8,564.16 


17 

Forwarded 


Schedule 5. 


$8,564.16 


Taxable net income. Schedule 1... 
Deduct Excess profits tax. 

Taxable at 2%. 

Taxable at 4%. 


Total tax liability previously as¬ 
sessed, Page 36, line 3, February 


1924 


Account ^23,752,524 


$73,639.84i 
8,564.16| 


$65,075.68! 1,301.51 

65,075.68! 2,603.03 


I $12,468.70 

I 


$11,511.6^ 

3,108.54 

-! 14,620.16 


Overassessment 


$2,151.46 
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Schedule 6. 

1918. 

Net income as disclosed by assessment letter of 


February 4, 1924. $89,763.43 

Deduct Additional depreciation.. 4,686.52 

Net income corrected. $85,076.91 


Schedule 7. 

The Bureau has allowed the rate of 17% depreciation on 
Road Equipment. 


Road Equipment. 


Month. 

Balance. 

Rate. 

Depreciation. 

January. 

. $69,320.37 

17% 

$982.04 

February. 

69,320.37 

17% 

982.04 

March... 

58,156.95 

17% 

823.89 

April. 

. 58,156.95 

17% 

823.89 

May. 

58,156.95 

17% 

823.89 

June. 

58,156.95 

17% 

823.89 

July. 

58,156.95 

17% 

823.89 

August. 

. 69,320.37 

17% 

982.04 

September. 

69,320.37 

17% 

982.04 

October. 

78,120.37 

17% 

1,106.41 

November. 

78,120.37 

17% 

1,106.41 

December. 

79,198.28 

17% 

1,121.97 

Total depreciation allowed. 


$11,382.40 
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Brought forward. 



$11,382.40 

Depreciation allowed. Bureau letter February 4, 


1924... 



6,695.88 

Additional depreciation. 


$4,686.52 


Schedule 8. 



Net income as corrected, 



$85,076.91 

Seiple-Wolf Company (Bureau letter February 1, 


1923). 


■. 

25,678.60 

Consolidated net income for excess profits 


tax purposes. . . 



$110,755.51 
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Schedule 9. I 

Invested capital disclosed by assessment letter of | 

February 4, 1924.i$515,346.71 

As corrected. I 511,245.99 


Net reductions as explained below.! $4,100.72 

Additions: | 

(a) Federal taxes.i 1,178.88 


(b) Depreciation 1917. $5,279.60 

Net reductions as above. . I 4,i00.72 

I 

Schedule 10. | 

I 

(a) Federal taxes for 1917 prorated: | 

200/365 X $12,468.70 equals.| $6,832.16 

Deducted in Bureau letter of February 4,1924... I 8,011.04 


Restored to invested capital.j $1,178.88 

(b) $5,279.60 represents additional depreciation allowed in 
1917 deducted from invested capital. 

Schedule 11. 

Computation of Excess-profits and War-profits Credits. 

Consolidated net income taxable year (Schedule 8) .| $110,755.51 
Consolidated invested capital taxable year 
(Schedule 9). I 511,245.99 


Excess Profits Credit. 


8% of invested capital for taxable year.I $40,899.68 

19 I 

Brought forward.I $40,899.68 

Exemption.| 3,000.00 

Excess profits credit.| $43,899.68 

I 

I 

War Profits Credit. 

I 

10% of invested capital for taxable year.I $51,124.60 

Exemption.| 3,000.00 


War profits credit 


$54,124.60 
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Schedule 12. 

Computation of Total Tax (1918). 

Excess Profits Tax. 

Income. Tax. 

Net income for taxable year. $110,755.51 

Less excess profits credit. 43,899.68 

Balance. $66,855.83 

Taxable at 30%. 58,349.52 $17,504.86 

Taxable at 65%. 8,506.31 5,529.10 


$23,033.96 

War Profits Tax. 

Net income for taxable year. $110,755.51 

Less war profits credit. 54,124.60 


Taxable at 80%. $56,630.91 $45,304.72 

Less excess profits tax. $23,033.96 


War profits tax. 22,270.76 

Total excess profits and war profits tax.. $45,304.72 

Income Tax. 

Net income for taxable year. $110,755.51 

Less: 

War profits and 
excess profits 

tax. $45,304.72 

Exemption. 2,000.00 47,304.72 

Taxable at 12%. $63,450.79 7,614.09 


Total war profits, excess profits and in¬ 
come taxes. 


$52,918.81 
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Brought forward. 1 S52,918.81 

Previously assessed: ^401630. $33,919.09 

Page 3, Line 4, Spl. 13, March 1924. 22,572.7^ 

-^ 56,491.82 

i 

Overassessed.[ $3,573.01 

Schedule 13. 

\ 

t 

1919 Net Income. 

I 

i 

Net income as disclosed by assessment letter of 


November 5, 1924.|. $117,685.82 

As corrected. I. 112,187.15 

Net deductions.|. $5,498.67 

Deductions: I 

(a) Additional depreciation.1. 5,498.67 


Schedule 14. 

i 

The Bureau has allowed the rate of 17% depreciation on 
Road Equipment. | 

i 

Road Equipment. I 
Balance December 31, 1918 $79,198.28x17%! 


equals.$13,463.71 

Increase. 4,263.38 x 8J^% 362.39 


Balance December 31, 1919 $83,461.66L 
Depreciation deducted.I. 

i 

Additional depreciation.j. 


$13,826.10 

8,327.43 

$5,498.67 


Schedule 15. j 

Invested Capital. i 

I 

Invested capital disclosed by assessment letter 

November 5, 1924.J. $499,431.11 

As corrected.J. 493,127.24 



Net reductions as explained below 
2—5479a 


$6,303.87 
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Additions: 

(a) Federal taxes 1917. $2,151.46 

(b) Federal taxes 1918. 1,510.79 


Total additions. 3,662.25 


Reductions: 

(c) Additional depreciation 

1917.. $5,279.60 

Additional depreciation 

ms . 4,686.52 

- $9,966.12 

Net reductions as above. 6,303.87 

21 Schedule 16. 

Explanation of Items. 

(a) $2,151.46 represents an overassessment for 1917 in¬ 


cluded in invested capital. 

(b) Federal taxes 1919 prorated: 

$52,918.81 X .4226 equals. $22,363.49 

Deduction in Bureau letter of November 5, 

1924. 23,874.28 

Restored to invested capital. $1,510.79 

(c) Additional depreciation 1917. $5,279.60 

Additional depreciation 1918. 4,686.52 

Computation of Tax, 1919 Rates. 

Excess Profits Tax. 

Net income. Schedule 13. $112,187.15 

Invested capital. 493,127.24 

8% of invested capital. $39,450.18 

Exemption. 3,000.00 

Total credit. $42,450.18 

%of 

capital. Income. Credit. Taxable. Rate. Tax. 

20%. $98,625.45 $42,450.18 $56,175.27 20% $11,235.05 

Balance. 13,561.70 . 13,561.70 40% 5,424.68 

Totals... $112,187.15 $42,450.18 $69,736.97 $16,659.73 
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i 

Income Tax. ! 

[ 

Net income taxable year. $112,187. IS 

Loss: I 

Interest U. S. ob- I 

ligations not | 

exempt. $233.67 

Excess profits tax 16,659.73 | 

Exemption. 2,000.00 

- 18,893.40 


Balance taxable at 10%_ $93,293.75 9,329.38 

Total income and excess profits tax.i $25,989.11 


Previously assessed. May 1920 Account ^450,7oi 18,351.83 


Additional to be assessed 


$7,637.28 


22 You are advised that after careful cohsideration and 
review, your application under the provisions of Section 
327 of the Revenue Acts of 1918 and 1921 has been denied for 
the reason that the evidence presented fails toj establish that 
your invested capital or net income is affected by abnormal 
conditions which would justify the Bureau in cpmputing your 
tax under the provisions of Section 328 of the above-mentioned 
Acts. I 

The result of the audit based upon field examination is as 
follows: 

Schedule 1. 


1920 Net Income. ! 

Net income as disclosed by Bureau letter datdd 

May 16, 1925.|. $97,638.01 

As corrected..1. 96,660.47 

i 


Net deductions.^. 

Deduction: 

(a) Depreciation. $977.M 

Net deductions as above.;. 


$977.54 

977.54 
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Schedule 2. 

Explanation of Items Changed. 

Depreciation on General Equipment has been adjusted as 


follows: Cost. 

General equipment. S4,689.25 

Rate. 17% 

Allowed. 797.17 

Allowed per revenue agent. 468.92 

Additional allowed. 328.25 

The Seiple-Wolf Construction Company. 

General equipment. S9,275.64 

Rate. 17% 


Allovred. $1,576.86 

Per agent. 927.57 


Additional allowed. $649.29 


23 Amount brought forward. $649.29 

Add: Above additional allowed. 328.25 


Total additional allowed. $977.54 

Schedule 3. 

Consolidated invested capital shown in Bureau 

letter of May 16, 1925. $405,543.21 

Deduct: 

1918 overassessment shown in 

above letter. $4,839.72 

Overassessment corrected.... 3,573.01 


$1,266.71 

1919 Federal tax, 

$25,989.11X .4214. $10,951.81 

1919 Federal tax, 
per above letter... 10,940.44 

- 11.37 1,278.08 


Corrected invested capital 


$404,265.13 
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Computation of Excess Profits and War Profits Credits. 

I 

Consolidated net income taxable year (Schedule 


1). i. S96,660.47 

Consolidated invested capital taxable year (Sched¬ 
ule 4) Bureau letter May 16, 1925.1. 404,265.13 

Excess Profits Credit. 

I 

8% of invested capital for taxable year.|. $32,341.21 

Exemption. j. 3,000.00 


Excess profits credit. j. $35,341.21 


Schedule 4. | 

Excess Profits Tax. 

Income, i Tax. 

I 

Net income for taxable year. $96,660.4|7 

Less: Excess profits credit. 35,341.2|1 


Balance. $61,319.2b 

Taxable at 20%. $45,511.8? $9,102.36 

Taxable at 40%. 15,807.4^ 6,322.98 


$61,319.2b $15,425.34 


24 Amount brought forward.I. $15,425.34 

[ 

Income Tax. i 

j 

Net income for taxable year. $96,660.4|7 

Less: I 

! 

Excess profits tax.. $15,425.34 


Exemption. 2,000.00 

- 17,425.^ 

_l_ 

Taxable at 10%. $79,235.13 7,923.51 

I 


Total excess profits and income taxes... .1. $23,348.85 

Previously assessed, June 1921, Account ^404,149 13,238.64 


i 

! 

I 

I 


Additional tax to be assessed 


$10,110.21 




















22 


STANDARD SLAG CO. VS. COMMR. INT. REV. 


Schedule 5. 

1921 Net Income. 

Net income as disclosed by Bureau letter dated 

May 16, 1925. $184,138.35 

As corrected. 182,752.28 

Net deductions. SI, 386.07 

Deductions: (a) Depreciation. $1,386.07 

Net deductions as above. 1,386.07 

Schedule 6. 

' Explanation of Items Changed. 

Depreciation has been adjusted on General Equipment as 
follows: 

Cost. 

General equipment. $1,689.25 

Rate. 17% 

Allowed. $287.17 

Revenue Agent. 168.93 

Additional allowed. $118.24 

The Seiple-Wolf Construction Company. 

General equipment. $18,111.86 

Rate... 17% 

25 Allowed. $3,079.02 

Per agent. 1,811.19 

Additional allowed. $1,267.83 

Add: Additional above. 118.24 

Total additional allowed.. SI, 386.07 
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Schedule 7. | 

Invested Capital. ! 

I 

Invested capital disclosed by Bureau letter dated 

May 16, 1925.$435,710.15 

As corrected. L 433,602.41 


Net deductions as explained below.|. $2,107.74 

I 

— 

I — ■ ■■■ 

Additions: (a) 1920 Federal tax.i. 163.49 

Reductions: i 

(b) Depreciation. $977.54 

1919 additional tax, I 

corrected. $7,637.28 

1919 additional tax, 

above letter.... 7,610.30 

- 26.08 

_ ! 

1918 Federal tax adjustment, ■ 

Schedule 3. 1,266. tl 

-U 2,271.23 

I _ 

Net deductions as above.[. $2,107.74 


Schedule 8. i 

Explanation of Items. | 

I 

(a) Adjustment for 1920 correct Federal tax lia¬ 
bility: ' 

Correct tax liabiltiy.|. $23,348.85 


Prorated (.4214).j.. $9,839.20 

Bureau letter May 16, 1925.|.. 10,002.69 

i _ 

Restored.!.. $163.49 

(b) Additional depreciation allowed for the year 1920. 

I 

26 Schedule 9. i 

I 

I 

Computation of Excess Profits and War P|rofits Credits. 

Consolidated net income taxable year (Schedule S). $182,752.28 

Consolidated invested capital, taxable y0ar 

(Schedule 7).433,602.41 
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Excess Profits Credit. 


8% of invested capital for taxable year. S34,688.19 

Exemption. 3,000.00 

Excess profits credit. S37,688.19 


Schedule 10. 

Computation of Total Tax, 1921. 

Excess Profits Tax. 

Income Tax 

Net income for taxable year. $182,752.28 

Less: Excess profits credit. 37,688.19 

Balance. $145,064.09 

Taxable at 20%. $49,032.29 $9,806.46 

Taxable at 40%. 96,031.80 38,412.72 

$145,064.09 $48,219.18 

Income Tax. 

Net income for taxable year. $182,752.28 

Less: 

Excess profits tax. $48,219.18 
Exemption. none 48,219.18 

Taxable at 10%.$134,533.10 13,453.31 

Total excess profits and income taxes.... $61,672.49 

Previously assessed, January 1922, Account 


^408,923 . 5,663.66 

Additional tax to be assessed. $56,008.83 


27 In accordance with the above conclusions your claims 
for credit of $1,046.87 and for refund of $867.94 and 
$3,000.00, totaling $4,914.81 in 1917 will be rejected for 
$2,763.35; your claims for abatement of $22,572.73 and for 
refund of $33,919.09 totaling $56,491.82 in 1918, will be 
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rejected for $52,918.81; and your claims for refund of $7,713.60 
in 1919 and of $7,443.41 in 1920 will be rejected lin full. 

The Collector of Internal Revenue for your district will be 
officially notified of the rejection. 

Upon receipt of notice and demand from 
payment should be made to his office in accordance with the 
conditions of his notice. | 

The over assessments shown above will be made the subject 
of certificates of overassessment which will readh you in due 
course through the office of the Collector of Intdrnal Revenue 
for your district. 

The right of appeal as indicated on page one! of this letter 
refers only to any deficiency in tax as indicated herein, inas- 


Act of 1926 
Tax Appeals 


much as there is no provision in the Revenue; 
granting the right of appeal to the Board of i 
against the determination of any overpayment fpund upon an 
audit of your returns, except that in accordance;with the pro¬ 
visions of Section 283 (e) of the Act of 1926,1 the right of 
appeal under Section 274 includes the determination for the 
year 1918. | 

A copy of this letter has been furnished yopr authorized 
representatives. Peat, Marwick, Mitchell and Company, 40 
Exchange Place, New York, New York. 

i 

28 Filed Sep. 14,1926, United States Board of Tax Appeals. 

United States Board of Tax Api^als. 

i 

Docket No. 19028. ! 

! 

Standard Slag Company, Petitioner, 

V. I 


Commissioner of Internal Revenue, Respondent. 


Answer. 

The Commissioner of Internal Revenue by; his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Revenue, 
for answer to the petition of the above named taxpayer a dmi ts 
and denies as follows: I 

(1) Paragraphs 12 and 2 of the petition are admitted. 

(2) It is admitted that for the years 1919,1920 and 1921, the 
respondent is asserting a deficiency in tax in the aggregate 
amount of $73,756.32, and for the years 1917 and 1918 he pro- 
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poses to make an overassessment in the aggregate amount of 
So,724.47. It is denied that the taxpayer is entitled to the re¬ 
fund of any amount of the taxes assessed and paid for the years 
1919 and 1920. 

(3) It is admitted that the petitioner was incorporated under 
the laws of the State of Ohio, on or about the 7th day of 
December 1914, and that its affiliated company, the Seiple- 
Wolf Construction Company was incorporated under the laws 
of said State on or about August 31, 1916. 

(4) The allegations contained in paragraphs 7 to 19 in¬ 
clusive of the petition are denied. 

(5) It is denied that the invested capital of the petitioner 
cannot be determined under the provisions of Section 326 of 
the Revenue Acts of 1918 and 1921; and it is denied that a 
mixed aggregate of tangible and intangible property was paid 
in for stock or stock and bonds of the petitioner so as to render 

its invested capital incapable of satisfactory determina- 

29 tion. 

(6) It is denied that abnormalities existed, occurred 
or were present in the petitioner’s business covering the years 
in question, which affected its invested capital or income, so as 
to work upon it an exceptional hardship within the meaning of 
Section 327'(d) of the Revenue Acts of 1918 and 1921. 

(7) Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore ad¬ 
mitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s petition be dis¬ 
missed and the appeal denied. 

’ A. W'. GREGG, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel, 

ROBERT A. LITTLETON, 

Special Attorney, Bureau of Internal Revenue. 

30 Standard Slag Co., Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 19028. Promulgated August 7, 1930. 

1. The respondent’s action relative to the amount that 
should be 'included in the petitioner’s invested capital on ac¬ 
count of certain contracts involved herein, and the amounts 
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I 

deductible from income as allowances for the exhaustion of said 
contracts, sustained. 

2. In the year 1921 the petitioner realized prpfits from the 
operation of a certain contract. By the terms of the contract 
the petitioner was required to and did expend the! profits during 
subsequent years in experimental work. Heldj said profits con¬ 
stituted taxable income. 

3. Petitioner is not entitled to have its profits taxes for the 
years 1919, 1920, and 1921 computed under the provisions of 
sections 327 and 328 of the Revenue Acts of 1918 and 1921. 

i 

I 

John T. Kennedy, Esq., and Blaine Malian, Esq., for the peti¬ 
tioner. 

James L. Backstrom, Esq., and P. A. Sebastian, Esq., for the 
respondent. 

i 

This proceeding is for the redetermination of| deficiencies in 
income and excess-profits taxes asserted by the! respondent in 
the amounts of $7,637.28 for 1919, $10,110,211 for 1920, and 
$56,008.83 for 1921. The petitioner alleges that the respondent 
erred in not allowing: 

(1) Any amount as paid-in surplus for invested capital piu*- 
poses with respect to the value of two contracts assigned to the 
petitioner. 

(2) Any amount as paid-in surplus for invested capital pur¬ 
poses with respect to the value of two contracts |in payment for 
which the petitioner issued shares of its capital stock. 

(3) Annual exhaustion in the amount of $38^101.20 on said 

four contracts for each taxable year. j 

(4) A deduction for 1921 of certain net proceeds which 

petitioner had agreed to use, and later did use, m experimental 
work. j 

(5) Special assessment for each taxable year.j 

i 

Findings of Fact. i 

I 

The petitioner was incorporated under the laws of Ohio in 
December, 1914. Its principal place of business is in Yoimgs- 
town. For tax purposes the petitioner is affiliated with the 
Seiple-Wolf Construction Co., which is also ah Ohio corpora¬ 
tion located in Youngstown. 

The petitioner’s business consists in buying from iron and 
steel mills a by-product from their furnaces known as hard 
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slag, and reselling the slag after crushing and preparing 
31 it for Commercial uses. This slag is used chiefly (1) in 
road construction, (2) as a high-grade ballast for rail¬ 
ways, and (3) to some extent in the preparation of concrete. 
In localities where crushed stone is available that material is a 
strong competitor of hard slag. Gravel constitutes another 
competitor. Owing to freight charges the profitable use of both 
crushed stone and crushed slag is confined to territory within 
a radius of about one hundred miles from the crushing plants. 

The petitioner's business territory is eastern Ohio. That is, 
east of a line beginning midway between Cleveland and the 
northeastern corner of the State, running thence to Columbus, 
and from there to Portsmouth. Within that district there is 
but little, if any, competition from crushed stone. 

According to the method of cooling, the slag appears either in 
granulated form or as a hard, coherent mass. It is the latter 
form only w’hich had commercial value during the taxable years 
and prior thereto. 

Before 1910 slag had no commercial value. Such as was not 
used by railroads for ballast was w’asted. Some iron manu¬ 
facturers had ample ground space for dumping their slag, but 
those who did not were obliged to have their slag removed. 
This removal was done by the railroads at first without charge, 
but in 1913 or 1914 they began to charge 15 cents per ton for 
the service. This charge was gradually increased until it 
reached 69 cents per ton. 

A large amount of storage space is necessary for a slag com¬ 
pany such as the petitioner. It is also essential that such a 
company have a steady supply of slag of uniform qualify. 

In the eastern Ohio district only three iron companies had 
sufficient ground space for unlimited slag storage. Two of these 
companies were under contract to sell their slag to the peti¬ 
tioner. The third, the Ohio w’orks of the Carnegie Steel Co., 
w’as the only concern which attempted to compete with the 
petitioner. 

When it began business the petitioner had contracts with 
five iron companies for the purchase of their slag. It gradually 
added others, and thus w’as able to obtain 80 to 85 per cent of 
the entire hard slag output of the eastern Ohio district. 

The early method of salvaging slag required from six months 
to one year for aging before it could be used commercially, and 
it was practicable only to iron mills having a large amount 
of storage space. 
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In 1914 one Leon L. Beeghley devised a method |known as the 
small-pit system, whereby hard slag could be mdde ready for 
crushing within a few days, and requiring much lefes space than 
did the old system. Beeghley, W. H. Kilcawley, and W. E. 

Bliss together owned 50 per cent of thej outstanding 
32 capital stock of the France Slag Co., Beeghley owning 
one-fourth and Kilcawley and Bliss onefeighth each. 
Early in 1916 they withdrew from the France glag Co. and 
received in exchange for their stock about $40;000 in cash, 
‘ two plants of the France Slag Co. located at Can^l Dover and 

Latonia, Ohio, and two contracts, one with the jPenn Iron & 
Coal Co. and the other with the United Iron & Ste^l Co., for the 
purchase of slag produced by those mills. The remaining stock¬ 
holders of the France Slag Co. obtained plants bwned by the 
company at Detroit and Toledo. The France SUg Co. at that 
time had invested in these plants approximately! $150,000, of 
w’hich $90,000 represented the Toledo and Detroit plants and 
j $60,000 the Canal Dover and Latonia plants. The France Slag 

: Co.’s book surplus at the close of 1914 was $125,000. About 

I that time 25 per cent of its outstanding capital stock was sold 

I by W. G. France to G. A. France for $100,000. In addition to 

j the two contracts turned over to Beeghley, K^cawley, and 

i Bliss, the France Slag Co. owned two other contracts for the 

purchase of slag. The four contracts were not (parried on the 
France Slag Co.’s books at any value. | 

j On March 18,1916, Beeghley, Kilcawley and Bliss conveyed 

I to the petitioner the Canal Dover and Latonih plants and 

\ equipment and the two contracts which they had! secured from 

j the France Slag Co., in consideration of $106,87^ par value of 

i the petitioner’s capital stock. The Penn Iron & Coal Co. con- 

^ tract w’as valued by the petitioner at $11,640 aiid the United 

Iron & Steel Co. contract at $5,900 at the time it acquired them. 
At that time the Penn Iron & Coal Co. contract had a remain¬ 
ing life of four years and the United Iron & Steel Co. contract 
^ a remaining life of six years and five months. The principal 

^ provisions of each of these contracts were identical and were as 

i! follows: 

(а) The Iron Company agreed to lease to the France Com¬ 
pany all lands required by the France Company Lor its opera¬ 
tions under the contract at a rental of $1.00 a yedr. 

(б) The Iron Company agreed to deliver to the| France Com¬ 
pany all of its slag at the rate of Seven and 6ne-half cents 
{7^2 f) a ton of 2,000 pounds, for all slag sold by the France 


I 
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Co. at a price of Forty Cents (40jf) a ton or less, and if said 
slag sold at more than 40^ a ton agreed that the price would be 
one-half of the increased selling price over said 40^ in addition 
to the minimum of a ton. 

(c) The France Company agreed to sell to the Iron Company 
all iron scrap recovered by it from the slag at the rate of Four 
Dollars (S4.00) a ton of 2,240 pounds. 

(d) The Iron Company agreed to provide storage space for a 
limited quantity of crushed slag. 

In the early part of 1917 both these contracts were super¬ 
seded by new ones directly with the petitioner, each with a life 
of ten years from its date. The essential terms were the 
33 same as in the first contracts, except that the price of 
slag to the petitioner was increased to 15 cents per ton 
by the Penn Co. and to 10 cents per ton by the United Co. 

From the time when petitioner first acquired these contracts 
from Beeghley it has carried them or the superseding ones on 
its books at a total valuation of $17,540. The respondent has 
allowed this amount as invested capital. 

In November, 1914, Beeghley entered into a contract with 
the Shenango Furnace Co. for the purchase of slag from the 
company’s No. 1 and No. 3 furnaces at Sharpsville, Pa., for a 
period of 35 months from and after December 1, 1914. The 
essential provisions of this contract were: 

(а) Beeghley to have the right to grade and construct on the 
Shenango Company’s property, two pits for the reception and 
chilling of molten slag. 

(б) The Shenango Company agrees to turn over to Beeghley 
their slag recovery plant in its present condition; and Beeghley 
to make at his own expense whatever alterations are necessary 
and to keep the plant in good operative condition, and restore 
it to the Shenango Company in as good condition as when he 
received it. Beeghley to pay a rental of S200 per month. 

(c) The Shenango Company agrees to sell and deliver a 
locomotive crane now at the plant for $5,000.00. 

(d) The Shenango Company agrees to furnish all the slag 
produced at their No. 1 and No. 3 furnaces, payment for which 
is to be as follows: 

15 per gross ton for slag delivered f. o. b. cars at No. 1 
Furnace. 

10(f per ton for slag loaded on cars at No. 3 Furnace. 
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(e) Scrap iron to be recovered and sold to tbe Shenango 
Company at One Dollar ($1.00) per gross ton. 

(/) Beeghley shall have the right hereunder of ajssigning this 
contract to any corporation controlled by himself J 

On January 5, 1915, for a nominal consideration, Beeghley 
assigned the foregoing contract to the petitioner. | On January 
1, 1916, this contract was superseded by a new one! between the 
Shenango Furnace Co. and the petitioner, with a life of five 
years from its date. This second contract was superseded by 
a third one on January 1, 1919, wdth a life of ten years from its 
date. I 

On December 30, 1914, Beeghley entered intp a contract 
w’ith the Marting Iron & Steel Co. of Ironton, Ohio, for the 
handling of that company’s slag. The contract was to run for 
ten years from its date. The essential provisions of the con¬ 
tract were: 

(a) Beeghley to locate and operate a slag crushing plant on 
the property of the Marting Iron & Steel Company, Ironton, 
Ohio. 

(b) Beeghley to furnish a suitable steam shovel and do the 
necessary excavating for the slag pits; the Marting Company 
to take care of material loaded by Beeghley in doipg this work. 
Also the Marting Company is to take care of the Ijrack expense 
as well as all other expense, and work in connection with pre¬ 
paring these pits in readiness for operation!. 

34 (c) The Marting Company to furnish and construct 

track connecting these pits with crushing jblant. 

(d) The Marting Company to furnish as mijich space as 
possible on their property for slag stock piles. 

(e) Beeghley to furnish and construct a modern j crushing and 
sizing plant, and furnish all tracks necessary for the operation 
of this plant and the stock piles, and to furnish a suitable 
steam shovel for loading slag from the pits into cars and to 
keep the pits in condition to receive at all times the slag as 
produced by the Marting Company. 

(J) Beeghley to pay ten cents (100) per ton fpr the slag in 
pits for a period of ten years, and obtained an option to pur¬ 
chase for the following ten years at fifteen cents (|150) per ton. 

(g) Beeghley to reclaim as much iron as possible from the 
slag at cost, not to exceed one dollar ($1.00) per ton. 

(h) Beeghley authorized to assign this contract. 

This contract was assigned by Beeghley to tl^e petitioner. 

I 

i 
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Before the expiration of its term the contract was superseded 
by a new one, but its terms were not changed. 

On June 12, 1914, Beeghley entered into a contract with the 
Jackson Iron & Steel Co. of Jackson, Ohio, for the handling of 
that company's slag for a period of 20 years. On January 5, 
1915, this contract was assigned to the petitioner for a nominal 
consideration, and on September 1, 1918, was superseded by 
a new contract running for twenty years from January 1, 1918. 

On account of said five contracts petitioner was able to pro¬ 
cure contracts with other mills in the district and to obtain 
control of 80 to 85 per cent of the entire slag output. The 
average annual output of the several companies with which 
the petitioner had contracts for the purchase of slag was as 


follows: 

Tons. 

Penn Iron & Coal Co. 75,000 

United Iron and Steel Co. 75,000 

Shenango Furnace Co. 200,000 

Marting Iron and Steel Co. 200,000 

Jackson Iron and Steel Co. 80,000 

Andrews Hitchcock Iron Co. 150,000 

Brier Hfil Steel Co. 125,000 

Strothers Furnace Co. 75,000 

United Iron and Steel Co. 75,000 

Sharon Steel Hoop Co. 75,000 

LaBelle Iron Works. 150,000 

Stuart Furnace Co. 75,000 

Wheeling Steel & Iron Co. 75,000 


1,430,000 

The basic rate paid by the petitioner to the iron companies 
for hard slag was 10 cents per ton, in the cooling pits, and the 
petitioner did the loading. In some instances where the iron 
companies did the loading, they were paid an additional 
35 5 cents per ton for that service. 

The average price received by the petitioner for its 
prepared slag was 70 cents per ton at first. In 1916 the price 
advanced to SI per ton. The petitioner at all times obtained 
from 10 to 15 cents more per ton than was received by other 
slag companies, due to the fact that the petitioner had prac¬ 
tically no competition in its territory, either from other slag 
companies or from crushed stone. In other districts there was 
much competition. 















I 


i 

STANDARD SLAG CO. VS. COMMR. INT. l^EV. 33 

I 

I 

On April 30, 1921, the petitioner entered iiito a contract 
with the Republic Iron & Steel Co. of Youngstown, Ohio, for 
handling that company’s output of granulate slag. The 
essential provisions of the contract are: | 

i 

Conunencing not later than May 10th, wi will assume 
responsibility for disposal of your entire outputj of granulated 
slag, you to pay us 50^ per net ton, weight to be j determined in 
same manner as is done when wasted to the railroads. 

It is understood that you are not to be asked to make any 
capital expenditures but can turn the materiall out the same 
as you are now doing. We are also to continue to pay the 
S3.00 per car for any No. 1 granulated slag ordered which will 
reimburse you for any unusual expense in loading this material 
at the pits. | 

It is further understood that the price of 50j!f| per net ton is 
not fixed as a permanent price for the season or I for any stated 
time. It is understood between us that we do hot know what 
results can be accomplished under this new jplan and it is 
possible that we can market more of this material than we are 
estimating at this time. This will depend largely on the 
number of blast furnaces in operation during the next six 
months. At any rate the agreement is that the matter can 
be reviewed at any time you desire to see if a lower rate can 
be established. The intention is that the benefits from the 
arrangement will be divided fairly between the ^wo companies. 

At the same time we are accomplishing these! results we will 
be developing the permanent wasting dumps land will be in 
shape next winter to take the output for wastage in case you 
are not accumulating hard slag by that time, ^o, the dump 
will be ready to receive any other waste materials which you 
may have. i 

It is understood that any surplus remaining 6ver and above 
the expenses of handling this slag during the summer months 
will not be considered as profit, but will be Used in making 
preparation to vraste the material during thej winter season 
and in research and experimental efforts towards finding a 
permanent market for the material. | 

I 

The petitioner realized net proceeds amounting to $90,- 
471.65 from its operations under this contract! in 1921. The 
petitioner did not distribute any portion of this amount as 
dividends, but expended it all, during the five or six years 

3—5479a ! 
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following 1921, in research and experimental work. This 
amount was not included as income in the petitioner's tax 
return for 1921, but the respondent included it as income in 
his computation for that year. 

36 Opinion. 

Marquette : The first issue raised herein is as to the amount 
that should be included in the petitioner's invested capital for 
the years 1919, 1920, and 1921 on account of the Penn Iron & 
Coal Co., United Iron & Steel Co., Shenango Furnace Co., 
Marting Iron & Steel Co., and the Jackson Iron & Steel Co. 
contracts set forth in the findings of fact. The respondent 
has adopted a value of $17,540 for the first two contracts and 
has computed the allowance for exhaustion on that basis, 
but has refused to allow’ any amount for the three other con¬ 
tracts either for invested capital or as a basis for computing 
allow’ances for exhaustion. 

The petitioner contends that the contracts with the Penn 
Iron & Coal Co. and the United Iron & Steel Co., had a total 
fair market value of $137,500 at the time it acquired them, 
and that the Marting Iron & Steel Co., the Shenango Furnace 
Co., and the Jackson Iron & Steel Co. contracts had a fair 
market value of at least $311,000 when they were assigned to 
the petitioner. The petitioner further claims that the depre¬ 
ciated values of the five contracts were $313,600 for 1919, 
$268,800 for 1920, and $224,000 for 1921, w’hich should be 
included in invested capital for those years. 

The petitioner has presented no direct evidence respecting 
the fair market value of any of the contracts in question, but 
the alleged values are reached by a series of intricate and com¬ 
plicated calculations, which can be best stated by quoting 
from the petitioner's brief: 

1. The contracts had a value of at least 8448,000 when assigned 
to the petitioner. 

The discussion of the value of these contracts will be offered 
in four steps, w’hich are: 

(a) A sale' of one-fourth of the capital stock of the France 
Slag Company, about one year prior to the assignment, shows 
that tw’o of these five contracts, by themselves, had a value of 
about $137,500. 

(5) This value, according to Departmental rules of calcula¬ 
tion, w’ould be based on a premium of 11.9 cents a ton over the 
royalty provided in the contracts. 
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(c) Applying a like differential to the producMon of the five 
contracts, without considering the production from other plants 
over which they gave control, results in a value of $459,119.27. 

(d) Taking into consideration the entire production over 
which these contracts gave the petitioner control, and applying 
a five cents per ton premium, results in a value |of $448,968.86. 

About the beginning of 1915 one-fourth of the capital stock 
of the France Slag Company was sold for $100,000. At that 
time the entire capital stock and surplus of the France Slag 
Company w’as $125,000. The contracts were |not carried on 
the books of that company at any value. 'The company 
owned no land, and hence the excess of this price over book 
value was not reflected in an increase in land values. 
37 Nor was such excess reflected in any secret or hidden 
reserves. The only source of income |of the France 
Slag Company was from four contracts, of which two were 
assigned to the petitioner. i 

Mr. Beeghley and his associates owned fifty ber cent of the 
capital stock of the France Slag Company, "^en they left 
that company they received in distribution about one-half of 
the assets, exclusive of the contracts, and two ^f the four con¬ 
tracts of that company. Consequently, the value of the two 
contracts received by Mr. Beeghley and his associates was one- 
half of the value of the four contracts owned by the France 
Slag Co. I 

The following calculations are based on the foregoing facts: 

Selling price—capital stock France Slag Co.|... $100,000 

I ■ — 

Total market value capital stock France Slag Oo.. 400,000 

Book value capital stock France Slag Co. exclusive 


of contracts. |... 125,000 

i 

Market value of the four contracts.L .. 275,000 


Inasmuch as the distribution of assets was based upon the 
Penn and United contracts having a like value to the two 
contracts retained by the France Slag Company, it follows 
that the value of the two contracts assigned! by these indi¬ 
viduals to the petitioner was at least $137,500.t 
The sale of this stock at a price which would! give a value of 
$137,500 for the two contracts is equivalent tjo the payment 
of 11.9 cents a ton premium, as next explained^ 

The average annual output of these two contracts, together, 
was 150,000 tons. They were for a term of ten years with a 
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renewal clause for an additional ten years, and of this twenty- 
year period about five years had elapsed at the time of the 
sale. Accordingly, these calculations will be based on an un¬ 
expired fifteen-year term. Hoskold’s Formula for a present 
vrorth on a fifteen-year term basis at eight per cent and four 
per cent is 0.513053. 

The sale value of the contracts, as above given, was SI37,500, 
which sum divided by 0.513053 gives S268,003.50 as the gross 
value of the fifteen annuities. This amount divided by fifteen, 
gives the value of the annuity as $17,866.90. The latter 
amount, $17,866.90, divided by the annual production, 150,000 
tons, gives a per ton premium of 11.9 cents. 

Based then on the customary methods of calculation ap¬ 
proved by th'e Treasury Department, the foregoing sale of 
stock is equivalent to the payment of a premium of 11.9 cents 
a ton on the production of these contracts. 

The other three contracts assigned to the petitioner were on 
substantially the same basis as these two contracts. Produc¬ 
tion under the five contracts was as follows: 


Average annual 
output (tons). 

Penn Iron & Coal Co. 75,000 

United Iron and Steel Co. 75,000 

Shenango Furnace Co. 200,000 

Marting Iron & Steel Co. 200,000 

Jackson Iron & Steel Co. 80,000 


630,000 

Applying the same premium per ton that was determined 
from the sale of one-fourth of the capital stock of the France 
Slag Company, the following value is shown: 


38 Annual production of the five contracts, 

tons. 630,000 

Above tonnage multiplied by 11.9 cents gives 

annuity of.. $74,970.00 

Multiply by effective control period of contracts 

(10 years). 749,700.00 

To get present worth by Hoskold’s Formula, 8 
and 4 per cent, multiply by 0.612404. 459,119.28 


Another method of determining the value of these five con¬ 
tracts is based on the control they gave over the slag output 
in this district. The testimony is clear that because these five 
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contracts gave the petitioner substantially all!of the storage 
facilities in this district, the petitioner was able to obtain other 
contracts and to control eighty-five per cent of tlie slag output. 
The result was that the petitioner obtained control over 
1,430,000 tons annual output. 

In determining the value on this basis we shall confine our¬ 
selves exclusively to the lower royalty rate which this control 
obtained, and shall not consider that it also enabled the com¬ 
pany to obtain, upon sale, a price of ten or fifteen cents more 
than was obtained in any other district. Thjs difference in 
royalty rate, supported by the testimony of t^ee witnesses, 
and substantiated by the renewal rate specified; in the Marting 
contract, was five cents a ton. ; 

The calculation on this basis follows: ! 


Annual output controlled, tons.|. 

Multiply above amount by a ton gives annuitjy 

of.i. 

Multiply by effective control period of contracts 

(10 years).|. 

To get present worth by Hoskold^s Formula, |8 
and 4 per cent, multiply by 0.612404.1. 


1,430,000 

$71,500.00 

715,000.00 

448,968.86 


Of the values above shown, we propose the last, which shows 
the lowest amount, that is, $448,000.00. 

We respectfully submit that the facts above outlined clearly 
show that two of these five contracts, by themselves, had a 
value of about $137,500 and that the value the five con¬ 
tracts, computed by accredited methods of income tax practice, 
was at least $448,000.00 when assigned to the Corporation. 

Invested capital should include the value of these contracts 
depreciated to the beginning of each taxable year ,! 

The years before the Board are 1919, 1920 ^nd 1921. The 
1916 value was $448,000 depreciated to the beginning of each 
of these years, using a ten per cent depreciation rate, would 
give the following amounts to be included in invested capital: 


1919 .;.[. $313,600.00 

1920 .i. 268,800.00 

1921 . i. 224,000.00 


We are of the opinion that the petitioner has i wholly failed to 
establish for the contracts in question the value it claims. The 
contracts were for the purchase of raw material, which the 
petitioner intended to prepare for commercial use and sell. 
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We are not advised what markets, if any, the petitioner had 
for its product in 1915 and 1916, nor whether the demand for 
that product was large or small, steady or fluctuating, increas¬ 
ing or decreasing. The petitioner received 70 cents per ton for 
its crushed slag in 1915, and received SI per ton in 1916. But 
the evidence does not disclose the cost of preparing and mar¬ 
keting the product, nor whether it could be sold in pay- 
39 ing quantities, nor whether any profit was realized by 
virtue of these contracts in question. The only proven 
fact upon which the petitioner bases its contention is that early 
in 1915, $100,000 was paid by one member of the France family 
to another member in exchange for 25 per cent of the France 
Co.’s stock. We are not convinced that such a sale, without 
other corroborating evidence, fixes the fair market value of all 
that company’s stock at $400,000 as claimed. And even if the 
stock did have that value, it does not follow that the four slag 
purchase contracts then owmed by the France Company 
equaled one another in value. We are told that that company 
had no source of income other than that derived under its four 
contracts. But how much of that income, if any, was attrib¬ 
utable to the two contracts later acquired by the petitioner, 
we are not told. The record establishes a theoretical, but not 
an actual market value for the contracts in question. 

From its inception the petitioner has carried on its books the 
Penn and the United contracts at a total valuation of $17,540, 
which has been allowed by the respondent as invested capital. 
In our opinion the evidence does not warrant any further allow¬ 
ance for paid-in surplus with respect to the four contracts in 
question. 

The second contention is that the petitioner should be al¬ 
lowed annual exhaustion in the amount of $44,800 upon the five 
contracts which we have just discussed. As the contention is 
based upon the petitioner’s alleged values of those contracts, 
which values we have found were not sustained by the record, 
it foUow’s that this claim for annual exhaustion of those con¬ 
tracts must be denied. 

The next error alleged is that the.respondent has included 
the amount of $90,471.65 as income to the petitioner for the 
year 1921. This amount represents the net proceeds derived 
during that year from a contract with the Republic Iron & Steel 
Co. It is contended that the amount is not taxable income 
because, under the terms of the contract, the petitioner had 
agreed that any surplus proceeds would not be treated as profit, 
but would be used by the petitioner in research and experi- 
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mental work. These researches and experiments, if favorable 
in their outcome, ultimately would benefit th^ Republic Co. 
as well as the petitioner. No part of the amoipt in question 
was expended during 1921, but during subsequent years it was 
expended in research and experimental work. | 

Section 213 of the Revenue Act of 1921 provides: 

Sec. 213. That for the purposes of this title (except as other¬ 
wise provided in section 233) the term ^^gross income^’— 

(a) Includes gains, profits, and income derived from salaries, 
wages, or compensation for personal services * * * of 
whatever kind and in whatever form paid, or from professions, 
vocations, trades, businesses, commerc^, or sales, or 
40 dealings in property, whether real or pei*sonal, growing 
out of the ownership or use of or interesf: in such prop¬ 
erty; also from interest, rent, dividend, securities, or the trans¬ 
action of any business carried on for gain or profit, or gains or 
profits and income derived from any source whatever. * * * 

It is clear that under the above statute propeirty is impressed 
with the character of income according to the manner in which 
it is acquired. Whether any such acquisition does or does not 
become income is not determined by the use tb which the re¬ 
cipient may devote the property, nor by his agrbement that he 
will or will not treat it as profit. Here, the amodnt in question 
was derived from the operation of a business contract, in the 
due course of business. It comes within the scope of the rule 
stated by the Supreme Court in Eisner v. Macomherj 252 U. S. 
189: ^Tncome may be defined as the gain derived from capital, 
from labor, or from both combined.^’ See alsb Stratton^s In¬ 
dependence V. Howherty 231 U. S. 399, and Dd^le v. Mitchell^ 
247 U. S. 179. I 

I 

The petitioner has cited a number of decision^ by this Board, 
and also Edwards v. Cuba R, R, Co,^ 268 U. S. 1628, in support 
of its contention that the amount in question was not income. 
In each of those cases contributions given to aid the taxpayer 
in establishing a factory, or in extending the semce of a public 
utility, were held not to be income to the taxpayer. We do not 
question the correctness of those decisions but as they are 
founded on facts materially different from those now before us, 
we can not accept them as guiding authorities in this instance. 
In our opinion the respondent correctly incluied the amount 
received under the Republic Co.^s contract as taxable income 
to the petitioner for 1921. 
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The last issue for our consideration is whether the petitioner 
is entitled to special assessment for the years 1919, 1920, and 
1921. The petitioner bases its contention upon the following 
allegations of abnormality: 

(a) Inability to satisfactorily determine invested capital. 

(5) Abnormality of income arising from inability to deter¬ 
mine exhaustion of contracts. 

(c) Abnormality of income due to development work in 
prior years. 

(d) That assets employed to produce income were not 
owned by the petitioner but were placed at its disposal for a 
nominal rental. 

The provisions of section 327 of the Revenue Acts of 1918 
and 1921 are identical. In so far as material here they are: 

Sec. 327. That in the following cases the tax shall be deter¬ 
mined as provided in section 328: 

(a) Where the Commissioner is unable to determine the in¬ 
vested capital as provided in section 326; 

(c) Where a mixed aggregate of tangible property and in¬ 
tangible property has been paid in for stock, or for stock and 

bonds and the Commissioner is unable satisfactorily to 
41 determine the respective values of the several classes 
of property at the time of payment, or to distinguish the 
classes of property paid in for stock and for bonds, respectively; 

(d) Where upon appHcation by the corporation the Com¬ 

missioner finds and so declares of record that the tax if deter¬ 
mined without benefit of this section would, owing to abnormal 
conditions affecting the capital or income of the corporation, 
work upon the corporation an exceptional hardship evidenced 
by gross disproportion between the tax computed without 
benefit of this section and the tax computed by reference to the 
representative corporations specified in section 328. This sub¬ 
division shall not apply in any case (1) in which the tax (com¬ 
puted without benefit of this section) is high merely because 
the corporation earned within the taxable year a high rate of 
profit upon a normal invested capital. * * * 

Section 328 provides for a special manner of assessing income 
tax in the cases specified in section 327. 

With respect to issues (a) and (b) we are of opinion that no 
abnormality exists. A determination that certain contracts 



41 


i 
I 

STANDARD SLAG CO. VS. COMMR. INT. I^EV. 

have no value for invested capital purposes ahd, therefore, 
none for exhaustion purposes, does not bring a)bout such an 
abnormality as is contemplated by the statute providing for 
special assessments. See Figueroa Street Hotel Co., 18 B. T. A. 
709; West Virginia Malleable Iron Co,j 17 B. T. A- 1120; Coca- 
Cola Bottling Works of Pittsburgh, 19 B. T. A. 267. 

In the decision last cited we find a condition vbry similar to 
the one now before us. There, the taxpayer hM a contract 
giving it the exclusive rights to bottle and sell Coda-Cola within 
a specified territory, and it derived large profits from the busi¬ 
ness. The Commissioner did not allow any value for the con¬ 
tract for invested capital purposes. The taxpayer claimed a 
special assessment on the ground that its profit^ were largely 
attributable to conditions not refiected in its in'dested capital, 
namely, the ownership of a valuable contract which was its 
chief income-producing factor. The taxpayer atgued that its 
contract had a value of S400,000 and, since that value was not 
recognized for invested capital purposes, an abnormality ex¬ 
isted. In refusing the claim for special assessmeiit, it was said: 

Obviously, * * * the petitioner could notj operate with¬ 
out the contract, but this does not necessarily make of the con¬ 
tract an income-producing asset. The same might be said of 
many sales or distribution contracts, * * * i b^t the con¬ 

tract itself does not usually produce income; it is ^he operations 
under the contract which give rise to income, f * * 

But we do not think it necessarily follows that an abnor¬ 
mality exists as contemplated by the statute because a cor¬ 
poration has an asset which is of value * * i * but which 

may not be included in invested capital. * * I * The stat¬ 
ute specifically provides that the special assessment provisions 
^‘shall not apply in any case (1) in which the tiax (computed 
without benefit of this section) is high merely because the cor¬ 
poration earned within the taxable years a higb rate of profit 
upon a normal invested capital.^’ * |* * Abnor- 

42 mality means at least a deviation from a; normal condi¬ 
tion. What this petitioner had in the form of an un¬ 
recognized asset (for invested capital purposes) would not 
seem to be other than what is normally found iii concerns of a 
similar character. | 

The language just quoted is, we think, very applicable to the 
present proceeding. In Coca-Cola Bottling Work^ of Pittsburgh, 
supra, the petitioner enjoyed a monopoly by virtue of its con- 

i 

I 
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tract; in the case under consideration the petitioner’s contracts 
eliminated 80 to 85 per cent of the possible competition. In 
both cases the contracts were highly essential to the successful 
outcome of the business enterprises, but the profits realized 
were due to factors outside the contracts, such as management, 
methods pursued, business zeal, working capital, etc. In each 
case the petitioner had invested capital which was determinable 
under section 326 of the Revenue Acts, and which was deter¬ 
mined and credit therefor given to the taxpayer. In our 
opinion there is no ground in the present proceeding for grant¬ 
ing special assessment under the petitioner’s issues (a) and (6). 

In issue (c^ abnormality of income is claimed because of de¬ 
velopment work in prior years. Presumably the petitioner had 
reference to the development of markets for crushed slag, and 
of the use of the small pit system of treating slag at the iron 
furnaces. We are not advised as to the nature or amount of 
any expenditures made to further such development, nor 
whether any such expenditures were charged to capital or to 
operating expense, nor whether petitioner’s records are in such 
condition that any erroneous bookkeeping entries may be 
rectified. Clearly, the mere expenditure of money to obtain 
new and wider markets for one’s product, or to extend the use 
of a favorable method of production, does not prove the exist¬ 
ence of an abnormality. In the present instance the devel¬ 
opment of the small pit system was not accomplished through 
any patent or secret process. It was open to the world, free to 
any w’ho might wish to use it. The record does not show that 
any definite amount of the petitioner’s income was due to this 
system. In, our opinion, no abnormality has been shown under 
issue (c). See Cohn-Goldwater Co., 15 B. T. A. 970; Railroad 
Supply Co., 15 B. T. A. 1204. 

The final allegation of abnormality is that the petitioner’s 
income was produced by the use of assets owmed by others, for 
which petitioner paid only a nominal rental. There is no evi¬ 
dence before us to indicate what would be a fair and proper 
rental for the facilities so used by the petitioner; but, assuming 
that the amount paid was greatly below the real value of the 
facilities, we are not convinced that an abnormality existed 
within the meaning of the statute. This Board has held that 
highly favorable contracts alone do not constitute abnormali¬ 
ties calling for special assessment. See Mutual Oil Co. of 
Arizona, 14 B. T. A. 538; Moses-Rosenthal Co., 17 B. T. A. 622. 

Judgment will be entered for the respondent. 
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43 United States Board of Tax Appeals, Washington. 

Docket No. 19028. 

Standard Slag Company, PetitioneiJ, 

VS. 

Commissioner of Internal Revenue, Respondent. 

Decision, 1 

I 

I 

Pursuant to the Board^s findings of fact and opinion, pro¬ 
mulgated August 7, 1930, it is 
Ordered and decided that there are deficiencies of $7,637.28, 
$10,110.21 and $56,008.83 for the years 1919, 1920 and 1921, 
respectively. I 

Enter. I 

(Signed) JOHN J. MARQUETTE, 

Member United States Board of Tax Appeals. 

I 

A true copy. Teste: 

I 

[Seal U. S. Board of Tax Appeals.] | 

I 

Entered Aug. 12, 1930. j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. | 

i 

44 Filed Feb. 7, 1931, U. S. Board of Tax Appeals. 

i 

United States Board of Tax Appeals. 

Docket No. 19028. 

Standard Slag Company, Petitioner, 

I 

vs. I 

I 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the parties 
to the above-entitled cause, by their respective Attorneys, that 
the decision of the United States Board of Tax Appeals in said 
cause, dated the 12th day of August, 1930, and redetermining 
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a deficiency in income and excess profits taxes for the calendar 
year 1921 against the above-named petitioner in the amount of 
Fifty-six Thousand, Eight Dollars and Eighty-three Cents 
($56,008.83), may be reviewed by the Court of Appeals of the 
District of Columbia. 

This agreement is made under and pursuant to the pro¬ 
visions of Section 1002 (d) of the Revenue Act of 1926. 
(Signed) JOHN T. KENNEDY, 

' BLAINE MALLAN, 

Attorneys for Petitioner. 

(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Dated February 7th, 1931. 

45 United States Board of Tax Appeals. Filed Feb. 7, 1931. 

In the Court of Appeals of the District of Columbia. 

I 

Standard Slag Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable the Chief Justice and Associate Justices of 

the Court of Appeals of the District of Columbia: 

I. Your petitioner is aggrieved by a decision of the United 
States Board of Tax Appeals rendered against it on the 12th 
day of August, 1930, in the case of the Standard Slag Com¬ 
pany vs. Commissioner of Internal Revenue, Number 19,028, 
on the Docket of the Board, redetermining a deficiency in 
income and excess profits taxes for the calendar year of 1921 
in the amount of Fifty-six Thousand, Eight Dollars and 
Eighty-three Cents ($56,008.83), and being so aggrieved re¬ 
spectfully submits its petition for a review thereof by the Court 
of Appeals of the District of Columbia, the parties having 
agreed that the review shall be in this Court, as evidenced by 
a stipulation filed with the Clerk of the Board, under and 
pursuant to the provisions of Section 1002 (d) of the Revenue 
Act of 1926. 

II. Your petitioner is a corporation organized under the 
laws of the State of Ohio, and for tax purposes is affiliated 
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with the Sieple-Wolf Construction Company, which is also 
an Ohio corporation. Both corporations have tljieir principal 
places of business in Youngstown, Ohio. 

III. Nature of Controversy.—The controversy before the 
United States Board of Tax Appeals, so far as h^re pertinent, 
concerned the propriety of the action of the Coihmissioner of 
Internal Revenue in adding to the income of the petitioner 
for the calendar year 1921 the sum of S90,471.6$, w’hich sum 
was the “surplus” of an amount received from the 
46 Republic Iron and Steel Company over the net cost of 
disposing of the slag of said steel conipany, which 
“surplus” the petitioner was required, under the terms of a 
contract with said steel company, to expend in j experimental 
and research work for the benefit of both the daid compan}^ 
and the petitioner. | 

On April 30, 1931, the petitioner entered into a contract 
with the Republic Iron and Steel Company of Youngstown, 
Ohio, w’hich, in essence, provided that the said Republic Com¬ 
pany would pay the petitioner Fifty Cents (50^)| a ton for the 
disposal of the granulated slag of the said Republic Company, 
and that any “surplus” of said payments over the net cost of 
said disposal “will not be considered as profit, bqt will be used 
in making preparation to waste the material during the 
winter season and in research and experimental efforts tovrards 
finding a permanent market for the material.” | 

At the end of the year 1921, the said “surplus” was $90,- 
471.65, all of which sum was expended during the five or six 
years following 1921, in research and experimental work. 
The amount was not included in the income of the petitioner 
in its tax return for 1921, but the Commissioner of Internal 
Revenue added this amount to the income in hi^ computation 
for that year. ! 

On appeal to the Board of Tax Appeals, the final administra¬ 
tive agency in the Executive Branch of the Government, said 
Board affirmed the aforesaid action of the Coinmissioner of 
Internal Revenue. i 

The sole question here is whether the action! of the Board 
was proper under the law and evidence. i 

IV. Assignments of Error.—Your petitioner ifurther shows 
that it is aggrieved by the action of the said Board and injured 
thereby, and that the errors complained of are hs follows: 

1. Said Board erred in entering judgment for the Commis¬ 
sioner in the amount of $56,008.83. | 



46 


STANDARD SLAG CO. VS. COMMR. INT. REV. 


2. Said Board erred in redetermining the deficiencies as 
found by the Commissioner. 

3. Said Board erred in holding that the aforesaid amount of 
$90,471.65 was incomefor the calendar year 1921. 

Wherefore your petitioner prays that this Court may review 
the decision of the United States Board of Tax Appeals in this 
case, directing said Board to recompute the income and 
excess profits tax, if any, due from your petitioner for the said 
calendar year 1921; and that this Court may grant such other 
and further relief as may appear proper in the premises. 

JOHN T. KENNEDY, 
BLAINE MALLAN, 

' A ttomeys f or Petitioner. 

47 District of Columbia, ss: 

Blaine Malian, being duly sworn, says: 

I am one of the attorneys for the petitioner in this proceed¬ 
ing; I prepared the foregoing petition, and I am familiar with 
the contents thereof; the allegations of fact contained therein 
are true to the best of my knowledge, information and belief. 
This petition is not filed for the purpose of delay, and I believe 
the petitioner is entitled to the relief sought. 

BLAINE MALLAN. 

Subscribed and sworn to before me this 5th day of February, 
1931. 

[Seal of Marguerite H. CoUiere, Notary Public, District 

of Columbia.] 

MARGUERITE H. COLLIERE, 

Notary Public, D. C. 

My commission expires Oct. 8, 1932. 
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48 United States Board of Tax Appeals. Lodged 

Jun. 5, 1931. 

' I 

United States Board of Tax Appeals. Filed Adg. 17, 1931. 

I 

United States Board of Tax Appeals.| 

Docket No. 19028. | 

i 

Standard Slag Company, Petitioner, 

vs. I 

i 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. | 

The above-entitled cause came on for hearing on the 3rd 
day of October, A. D. 1929, before the Honor^^ble John J. 
Marquette, Member of the United States Board of Tax 
Appeals, at Washington, D. C. I 

Appearances: I 

John T. Kennedy, Esquire, Transportation Building, Wash¬ 
ington, D. C., and Blaine Malian, Esquire, Washihgton, D. C., 
on behalf of the Petitioner. I 

James L. Backstrom, Esquire, and P. A. Sebasiiiian, Esquire 
(Clarence M. Charest, Esquire, General Counsel, Bureau of 
Internal Revenue), on behalf of the Commissioner of Internal 
Revenue, Respondent. ! 

Statement of Evidence. 

\ 

(Line 2, Page 87, to Line 12, Page 90, Transcript of Evidence.) 

Petitioner, through its witness, Leon A. Beeghley, intro¬ 
duced, had admitted into evidence and marked Petitioner's 
Exhibit No. 19”, a letter dated April 28, 1921, laddressed to 
Mr. J. W. Dietrich, Vice-President, Republic Iron and Steel 
Company, Youngstown, Ohio, and signed ^y said Leon 

49 A. Beeghley, as President of the Standard Slag Com¬ 
pany, wherein The Standard Slag Company made a 

proposition to the Republic Iron and Steel Company for 
handling the latter named company’s granulated!slag. 

Petitioner, through its witness, Leon A. Beeghley, intro¬ 
duced, had admitted into evidence and marked Petitioner’s 
Exhibit No. 20”, a letter from the Republic Irbn and Steel 
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Company, dated April 30, 1921, signed by J. W. Dietrich, 
Second Vice-President, which was a reply to petitioner’s letter, 
(Exhibit No. 19). The witness Beeghley stated that these two 
letters just introduced and marked Petitioner’s Exhibit Nos. 
19 and 20, respectively, constituted all of the agreement which 
The Standard Slag Company had with the Republic Iron and 
Steel Company respecting the handling of the latter company’s 
granulated slag for the year 1921, and that this agreement, 
thus evidenced as aforesaid, was not modified at any time dur¬ 
ing the year 1921, and all operations under said agreement 
were carried out throughout the year 1921 by both of the 
parties. 

The testimony of Mr. Beeghley discloses that slag is either 
a waste-product or a by-product of steel blast furnaces, de¬ 
pending on whether it can be used. If there are storage 
facilities, normally for a period of a year, and if there is room 
for equipment such as steam shovels and the like, this slag 
may be converted into crushed slag and is susceptible of use. 
On the other hand, if these conditions do not exist, the slag is 
run directly from the furnace into a pit of water, in which pit 
it breaks up like sand and is then called granulated slag. 

Mr. Beeghley testified that the Republic Iron and Steel 
Company did not have the storage or other facilities for crushed 
slag, and hence the product became granulated slag. It is this 
granulated slag which is the subject of the aforesaid contract, 
and respecting which they were concerned with experimental 
and developmental work in an effort to make it a by-product 
of sufficiently extended use to avoid the necessity of wasting a 
considerable quantity. 

(Line 21, Page 92, to Line 4, Page 96.) 

The petitioner, through its witness Beeghley, upon being 
shown the consolidated income tax return of The Standard 
Slag Company and The Seiple-Wolf Construction Company 
for the taxable year of 1921, explained an item entitled Reserve 
for Development Work, $90,471.65”, in the company’s balance 
sheet of December 31, 1921, which did not appear in the 
balance sheet of December 31, 1920, to be the result of the 
operations during the year 1921 under the agreement with the 
Republic Iron and Steel Company, the terms and conditions 
of which were set forth in Petitioner’s Exhibits Nos. 19 and 20, 
and was the same as the surplus referred to in the sixth para¬ 
graph of Petitioner’s Exhibit No. 19. Witness stated that the 
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I 

j 

I 

item of S90,471.65 was not included in the consolidated return 
as income, nor was it included in taxable income under any 
classification appearing in that return for the taxable year of 
1921. Witness further stated that this iteni of S90,571.65 
was the amount which the Commissioner of Internal Revenue 
in his sixty-day letter includes in the compapy^s income for 
the year 1921 respecting the item of the Republic Iron and 
Steel Company. 

50 Referring to Petitioner's Exhibit Np. 19, witness’ 
attention was called to this paragraph: | 

“It is understood that any surplus remaining lover and above 
the expense of handling this slag during the slummer months 
will not be considered as profit, but will be | used in make- 
preparation to waste the material during the! Winter season 
and in research and experimental efforts toward finding a 
permanent market for the material.” I 

Witness was asked to define the meaning of|the word “sur¬ 
plus” as it appeared in the quoted paragraph, land stated that 
it meant the excess of the receipts from the R^ublic Iron and 
Steel Company, plus the receipts from any! sales made or 
trading—excess over the cost to be incurred!in wasting the 
portion that had to be wasted. | 

Witness explained the meaning of the phrase “but will be 
used in making preparation to waste the material during the 
Winter Season and in research and experimental efforts toward 
finding a permanent market for the material”! by sa3dng that 
it was necessary to prepare a place where the jpetitioner could 
dump the slag during the Winter, because during the Winter 
Season there was no demand for it at all, and petitioner had to 
provide means for thawing out cars after granulated slag 
which w’as loaded in a wet condition had frozeh, which was an 
item of expense which petitioner was forced to bear in getting 
rid of the slag, and further that the remaining portion of said 
item vras expended in research and experimental efforts toward 
finding a permanent market for granulated slag, as had been 
done for crushed slag. No permanent market for granulated 
slag had theretofore existed. In undertaking to locate this 
permanent market a plant was built by the petitioner at 
Youngstown, Ohio, where an attempt was I made to grind 
granulated slag with cement, and to make a concrete material 
to be hauled wet to the job, and that further] outlays for the 
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account of research and experimental efforts included a fellow¬ 
ship at the Mellon Institute of Technology at the University 
of Pittsburgh, and other methods of research and development 
work. 

Witness further stated that during the year of 1922 no por¬ 
tion of the item of $90,471.65 was distributed as a dividend, 
nor was any portion thereof held as available for dividend 
distribution, but that during the period of about six years 
succeeding the receiving of said item of $90,471.65 it was all 
expended for development and experimental w’ork. 

(Line 6, Page 100, to Line 23, Page 102.) 

The witness Beeghley, under cross-examination by respond¬ 
ent’s counsel, repeated that the two letters (Petitioner’s Ex¬ 
hibits No. 19 and 20, respectively), constituted the entire 
contract betvreen the Republic Iron and Steel Company and 
The Standard Slag Company. 

Respondent’s counsel, quoting from Petitioner’s Exhibit 
No. 19— 

‘^Commencing not later than May 10th we wdll assume 
responsibility for disposal of your entire output of granulated 
slag, you to pay us 50^ per net ton, w^eight to be determined 
in same manner as done w’hen w^asted by the railroads”, 

51 asked witness if it was not true that the Republic Iron 
and Steel Company paid petitioner fifty cents (50 <^) a 
ton, and received an affirmative reply, and upon being asked 
what petitioner did with the slag that it handled during 1921, 
witness replied that petitioner disposed of what it could and 
wasted the balance, and that the amount disposed of was 
about two-thirds of all the slag handled under the Republic 
Iron and Steel Company’s contract. 

Witness testified that there were three methods of disposing 
of the slag—they gave it away, or sold it, or even paid some¬ 
thing to customers to take it. All three of these methods w’ere 
used, he stated, in getting rid of said slag. 

Witness further stated, upon cross-examination, that at the 
end of 1921 the $90,471.65 item, represented what petitioner 
was paid by or had due to it from the Republic Iron and Steel 
Company above any expense that it had incurred in connection 
with the disposal of the slag. 

Upon further cross-examination by respondent, witness 
stated that the price of Fifty Cents (50 ^f) per ton could have 
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been changed by either party ‘^depending on how we got 
along”, and that the contract was the start of the petitioner’s 
relations with the Republic Iron and Steel Company. Peti¬ 
tioner stated that the profits made from han(0ng that slag 
were taken up on its books as a reserve for development work 
under the terms of the agreement, as above set jforth. 

(Line 2, Page 116, to Line 17, Page 116.) 

1 

Upon cross-examination as to what was thei production of 
slag by the Republic Iron and Steel Company jin 1913, 1914, 
1915 and 1916, witness Beeghley replied thatj the Republic 
Iron and Steel Company had five blast furnaces, | and commenc¬ 
ing in 1914 they ran them all just as near capacjity as possible, 
and averaged the production of about 500,000 tjons of slag per 
year, but that petitioner did not have any contract with the 
Republic Iron and Steel Company for the handling of its slag 
until the contract of 1921, previously referred to. 

(Line 14, Page 119, to Line 13, Page! 120.) 

I 

Witness Beeghley stated, in reply to respondent’s further 
cross-examination, that some railroads and tfaction lines— 
those that could not afford to buy better ballot—would use 
granulated slag for ballast, but that it was not a satisfactory 
ballast, and that no railroad that could afford to buy crushed 
slag would use granulated slag. As to the use of granulated 
slag for road building purposes, witness stated that it was 
used for cheap or secondary roads where tl^e township or 
county wanted a temporary job, and did not have sufficient 
funds at the particular time for a better roadi. This granu¬ 
lated slag did not cost anything and they could use it tem¬ 
porarily to get out of the mud, as most peopl^ in those days 
were merely building roads to get ^'out of the mud” and not 
paved roads as there are in these days. I 

I 

52 (Line 5, Page 151, to Line 2, Page 1152.) 

i 

On redirect examination, witness Beeghley had his attention 
called to his use of the expression, on cross-dxamination, of 
Winter Season”, and was asked when was the! Winter Season 
in his business, and replied that the construction season always 
closed certainly by January 1st, and there is not! much out door 
work except the emergency kind for about |three months; 
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sometimes, the Winter Season might start December 15th and 
end March 15th, but that ordinarily the months of January, 
February and March are the rough months up in the section 
wherein the slag handling took place, and that for this reason 
the months of January, February and March were regarded 
as the Winter Season in petitioner’s business. 

(Line 2, Page 156, to Line 14, Page 156.) 

On recross examination, the witness Beeghly repeated that 
January, February and March were the three months when 
the business of the petitioner suffered from rough and severe 
weather, stating that December is always a pretty good ship¬ 
ping month in petitioner’s business, but not as good as October 
and November, and by January 1st petitioner’s business falls 
off almost entirely, and during January, February and March 
contractors all lay up until good weather, which usually takes 
those three months to be reached. 

The petitioner, the Standard Slag Company, tenders and 
presents the foregoing as its Statement of Evidence germane 
to the points involved in this appeal; all parts of evidence not 
essential to the decision of the questions presented by the 
Petition for Review are omitted. Petitioner prays that this 
Statement of Evidence be approved by the United States 
Board of Tax Appeals and made a part of the record in this 
case. 

^ JOHN T. KENNEDY, 

' BLAINE MALLAN, 

Attorneys for Petitioner. 

I have examined and read the foregoing Statement of 
Evidence in the case of the Standard Slag Company, Peti¬ 
tioner, vs. Commissioner of Internal Revenue, Respondent, 
Docket No. 19028, in the United States Board of Tax Appeals, 
and said Statement contains evidence germane to the points 
raised in the Petition for Review heretofore filed in said 
cause, set forth in narrative form. 


53 It is agreed that all the parties hereto have received 
due and legal notice of said Statement of Evidence as 
required by Equity Rule No. 75, and we accept service of said 
notice and hereby waive further notice of the filing of the 
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Statement of Evidence, and we agree that said Statement of 
Evidence, as made, may be approved by the Member of the 
United States Board of Tax Appeals hearing the lease without 
further notice to any party hereto, and that said Statement 
of Evidence, when so approved, may be filed in the Clerk^s 
Office and become a part of the record for the purpose of the 
Petition for Review in said cause, filed by the Standard Slag 
Company. 

i 

C. M. CHAREST, 
Attorney for Respondent. 

I hereby certify that the foregoing Statement^ of Evidence 
has been examined by me and found to be conformable to 
the truth and contains the evidence germane to the points 
raised in Petitioner's Petition for Review. 

This Statement of Evidence is duly approved and signed, 
and ordered to be made a part of the record in the above- 
entitled cause this 17th day of August, 1931. * 

JOHN J. MARQUETTE, 
Member United States Board of Tkx Appeals. 

i 

54 Petitioner's Exhibit 19. ’ 

I 

I 

Admitted in Evidence Oct. 3, 1929.1 

I 

U. S. Board of Tax Appeals, Div. 

Docket 19028. ! 

i 

j 

The Standard Slag Company. I 

Prepared Slag for Railroad Ballast, Concrete I Construction, 
Macadam Paving Foundation, Roofihg. 

Youngstown, Ohio, April 28th, 1921. 
Mr. J. W. Deetrick, ! 

Vice-President Republic Iron & Steel Company, 
Youngstown, Ohio. 

j 

Dear Sir: | 

Confirming agreement made with you yesterdky on proposi¬ 
tion covering your output of granulated slag which I outlined 
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to yourself, Mr. Bray and Mr. Round. We are aiming to im¬ 
prove the present situation by wasting any surplus ourselves, 
thereby increasing our opportunities to market this material. 
We hope too that it will result in better financial returns to 
both your company and ours and, incidentally, will serve to 
bring the two companies a little more closely together towards 
a permanent slag agreement. 

Commencing not later than May 10th, we will assume 
responsibility for disposal of your entire output of granulated 
slag, you to pay us 50 per net ton, weight to be determined 
in same manner as is done when wasted to the railroads. 

It is understood that you are not to be asked to make any 
capital expenditures but can turn the material out the same as 
you are now doing. We are also to continue to pay the S3.00 
per car for any No. 1 granulated slag ordered which will re¬ 
imburse you for any unusual expense in loading this material 
at the pits. 

It is further understood that the price of 50 d per net ton is 
not fixed as a permanent price for the Season or for any stated 
time. It is understood between us that we do not know what 
results can be accomplished under this new plan and it is 
possible that we can market more of this material than we are 
estimating at this time. This will depend largely on the 
number of blast furnaces in operation during the next six 
months. At any rate, the agreement is that the matter can be 
reviewed at any time you desire, to see if a lower rate can be 
established. The intention is that the benefits from the 
arrangement will be divided fairly between the two companies. 

At the same time we are accomplishing these results we will 
be developing the permanent wasting dumps and will be in 
shape next winter to take the output for wastage in case you 
are not accumulating hard slag by that time. Also, the 
dumps will be ready to receive any other waste materials 
which you may have. 

55 It is understood that any surplus remaining over and 
above the expenses of handling this slag during the 
summer months will not be considered as profit, but will be 
used in making preparation to waste the material during the 
Winter season and in research and experimental efforts towards 
finding a permanent market for the material. 

We expect to have one dump on the Y. & S. and one on the 
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i 
I 

railroads in the direction of the mines so that cars will always 
be available for loading. 

Yours very truly, ! 

THE STANDARD SLAG COMPANY. 
(Signed) L. A. BEEGHLY, 

President. 

LAB. FG. ! 

I 

Copied 1-3-22 for Mr. John Wright. I 

E. F. KIDD. i 

C. M. PIERCE. I 

EKW. I 
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Admitted in Evidence Oct. 3, 19291 


U. S. Board of Tax Appeals, Div. 

Docket 19028. j 

Republic Iron & Steel Company. 

General Offices: Republic Bldg., Youngsto\fn, Ohio. 

I 

J. W. Deetrick, Second Vice-Presideht. 


The Standard Slag Company, 

Mr. L. A. Beeghly, President, 
Youngstown, Ohio. 

Dear Sir: 


April|30th, 1921. 

I 

i 


I beg to acknowledge yours of April 28th, cjonfirming our 
recent conversation. | 

In this letter you agree to take our output | of granulated 
slag, and for this service we are to pay you 50;per net ton, 
weight to be determined in the same manner as liow done when 
wasted to the railroads. This price of 50fi a ton is subject to 
revision. | 

I have notified our Operating Department tb start to bill 
this material to you not later than May 10th, and if you should 
want it earlier than this date, please advise. ! 

Yours very truly, 

(Signed) J. W. DEETfRICK, 

Second Yipe-Presideni. 


I 


JWD: EKW. 



56 


STANDARD SLAG CO. VS. COMMR. INT. REV. 


57 


Filed June 5,1931, U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 
Docket No. 19028. 

Standard Slag Company, Petitioner, 


VS. 

Commissioner of Internal Revenue, Respondent. 

Praedpefor Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a transcipt of record in this cause, and on or 

before the — day of-, 1931, transmit the same to the Clerk 

of the Court of Appeals of the District of Columbia, and in¬ 
clude in said Transcript copies, duly certified as correct, of the 
following documents: 

1. The docket entries of proceedings before the Board in the 
above-entitled cause. 

2. Petition for Redetermination, filed on the 31st day of 
July, 1926. 

3. Answer to petition, filed on the 14th day of September, 

1926. , 

4. Findings of Fact and Opinion of the Board, promulgated 
August 7th, 1930. 

5. Order of Redetermination entered on the 12th day of 
August, 1930. 

6. Agreement for Review by the Court of Appeals of the 
District of Columbia, dated February 7th, 1931. 

7. Petitioner’s Exhibit No. 19, being letter from the peti¬ 
tioner to the Republic Iron and Steel Company, dated April 
28th, 1921. 

8. Petitioner’s Exhibit No. 20, being letter to the petitioner 
from the Republic Iron and Steel Company, dated April 30th, 

1921. 

58 9. The Statement of Evidence, filed the 5th day of 

June, 1931. 

10. Petition for Review, filed January 21st, 1931. 

11. This Praecipe for Transcript. 

(Sgd.) JOHN T. KENNEDY, 

(Sgd.) BLAINE MALLAN, 

Attorneys for Petitioner. 
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59 Docket No. 19028. I 

i 

Standard Slag Company, Petitioner, 

i 

V ' 

I 

Commissioner of Internal Revenue, Respondent. 

Certificate, | 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 58, inclusive, 
contain and are a true copy of the transcript of record, papers 
and proceedings on file and of record in my office as called for 
by the Praecipe in the appeal (or appeals) as a^Dove numbered 
and entitled. | 

In testimony whereof, I hereunto set my hand and affix the 
seal of the United States Board of Tax Appeals, at Wash¬ 
ington, in the District of Columbia, this 31st I day of August 
A. D. 1931. I 

I 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE 
I Clerk. 

60 United States Board of Tax Appeals. 

Docket No. 19028. I 

Standard Slag Company, Petitioijer, 

V. 

I 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. \ 

Upon motion of counsel for petitioner, it is I 

Ordered that the time for preparation of tlJe evidence and 
for transmission and delivery of the record swr| petition for re¬ 
view of the above entitled proceeding in the Court of Appeals 
of the District of Columbia be and it is hereby extended to 
September 4, 1931. I 

(Signed) LOGAN MORRIS, 

I Member. 

Dated Washington, D. C., June 6, 1931. | 

A true copy. Teste: I 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals. \ 

[Seal U. S. Board of Tax Appeals.] | 

B. D. Gi^BLE, Clk. 

5—5479a 
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United States Board of Tax Appeals. 
Docket No. 19028. 

Standard Slag Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time, 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and for 
transmission and delivery of the record sur petition for review 
of the above entitled proceeding in the Court of Appeals of the 
District of Columbia, be and it is hereby extended to June 6, 
1931. 

Dated Washington, D. C., April 7, 1931. 

(Signed) LOGAN MORRIS, 

Member, 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U, S, Board of Tax Appeals, 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, Clk, 

Endorsed bn cover: Board of Tax Appeals. No. 5479. 
Standard Slag Company, appellant, vs. Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Sep. 1,1931. Henry W. Hodges, Clerk. 
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IN THE 



Standard Slag Company, 
Appellant, 

vs, I 

I 

i 

! 

Commissioner of Internal Revenue,! 

AppeUee I 

i 

I 

I 


BRIEF OF APPELLANT. 


INTRODUCTION. 

i 

i 

I 

This is an appeal from a decision of the United 
States Board of Tax Appeals redetermining land sus¬ 
taining a deficiency in income and excess profits taxes 
against appellant (petitioner below) for the calendar 
year of 1921, in the amount of Fifty-six Thousand, 
Eight Dollars and Eighty-three Cents ($56,008.83), 

I 

I 

i 

i 

i 

i 

i 

i 

i 



2 


previously found by the Commissioner of Internal 
Revenue. 

The decision, in toto, of the Board of Tax Appeals 
from a part of which this appeal is taken, is entitled 
the Standard Slag Company vs. Commissioner of Inter¬ 
nal Revenue, is reported in 20 B. T. A. at page 503, 
and appears at pages 26, 38 through 39 of the Record. 

Only that portion of the above amount is now in 
issue which relates to the Republic Iron and Steel Com¬ 
pany agreement (R. 53, 54, 55), and the sum of money 
accruing thereunder as hereinafter explained. 

JURISDICTION. 

Counsel for both parties have heretofore entered 
into an agreement, under and pursuant to the provisions 
of Section 1002 (d) of the Revenue Act of 1926, that 
the decision of the United States Board of Tax Appeals 
in this case may be reviewed by the Court of Appeals 
of the District of Columbia (R. 43, 44). 

STATEMENT OF FACTS. 

Appellant, a corporation organized and existing 
under the laws of the State of Ohio, is and was at the 
occurrence of the stated facts, engaged, among other 
things, in the business of handling slag (a waste- 
product of the furnaces of iron and steel mills remain¬ 
ing after the extraction of valuable parts of iron-ore) ; 
when there are storage or other facilities, this slag is 
converted into “crushed slag”, which is susceptible of 
commercial use; when there are no such storage or 
other facilities at the mill the slag is “granulated”; 
there is no extended commercial use for “granulated 
slag”; hence granulated slag is ordinarily wasted and, 
for some years, appellant has been experimenting to 
find means of adapting it to commercial use. 
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On April 30, 1921, appellant entered into a (Contract 
with the Republic Iron & Steel Co. of Youngstown, 
Ohio, for handling that company's output of f‘granu- 
lated slag." The essential provisions of the contract, 
as quoted in the Board's Findings of Fact (R. 33) 
were: 


“Commencing not later than May 10th, |we will 
assume responsibility for disposal of your entire 
output of granulated slag, you to pay 50 cents per 
net ton, weight to be determined in same imanner 
as is done when wasted to the railroads. I 

“It is understood that you are not to b^ asked 
to make any capital expenditures but can turn the 
material out the same as you are now doiikg. We 
are also to continue to pay the $3.00 peri car for 
any No. 1 granulated slag ordered which wjill reim¬ 
burse you for any unusual expense in loading this 
material at the pits. I 


“It is further understood that the pri(je of 50 
cents per net ton is not fixed as a permanent price 
for the season or for any stated time. It iS under¬ 
stood between us that we do not knojw what 
results can be accomplished under this new plan 
and it is possible that we can market more of this 
material than we are estimating at this tiiiie. This 
will depend largely on the number of bUst fur¬ 
naces in operation during the next six ^ months. 
At any rate the agreement is that the matter can 
be reviewed at any time you desire to see if a 
lower rate can be established. The intention is 
that the benefits from the arrangement i will be 
divided fairly between the two companies. 

“At the same time we are accomplishing these 
resuts we will be developing the permanent wast¬ 
ing dumps and will be in shape next winter to 
take the output for wastage in case you! are not 


i 
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accumulating hard slag by that time. Also, the 
dump will be ready to receive any other waste 
materials which you may have. 

“It is understood that any surplus remaining 
over and above the expenses of handling this slag 
during the summer months will not be considered 
as profit, but will be used in making preparation 
to waste the material during the winter season 
and in research and experimental efforts towards 
finding a permanent market for the material.” 

This agreement, as above shown, was that the Steel 
Company would pay the appellant 50 cents a ton for 
removing and disposing of its slag, thus removing it 
as an impediment on the mill site, and that, as stated 
in last paragraph quoted: 

“It is understood that any surplus remaining 
over and above the expenses of handling this slag 
during the summer months will not be considered 
as profit, but will be used in making preparation 
to' waste the material during the winter season 
and in research and experimental efforts towards 
finding a permanent market for the material.” 

The subject matter of this agreement was “granu¬ 
lated slag”. The following explanation of the term 
is from R. 48. Slag is either a by-product or a waste- 
product of steel blast furnaces, depending upon 
whether it can be used. When there are storage facili¬ 
ties and room for equipment, slag may be converted 
into crushed slag which is susceptible of use. If these 
conditions do not exist, the slag is run from the fur¬ 
naces into a pit of water, in which pit it breaks up like 
sand and is then called granulated slag. 

The testimony shows that the slag of the Republic 
Iron and Steel Company was “granulated slag” (R. 
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48), and that the parties were concerned with experi¬ 
mental and developmental work in an effort |to make 
it a by-product of sufficiently extended use to avoid 
the necessity of wasting a considerable quantity. 

The aforesaid agreement provided that thej 50 cents 
a ton paid by the Republic Company was to he used: 

i 

(a) “For disposal of your entire odtput of 
granulated slag”, and, 

(b) Under the last paragraph of the agreement 
as above quoted: “It is understood that,any sur¬ 
plus remaining over and above the expenses of 
handling this slag during the summer mbnths will 
not be considered as profit, but will b4 used in 
making preparation to waste the material during 
the winter season and in research and experimen¬ 
tal efforts towards finding a permanent niarket for 

the material.” | 

i 

1 

The aforesaid “surplus” as at the end of 1921 was 
$90,471.65 (R. 48). It was not included i|n income 
on the tax return of the appellant for 1921. fhe Com¬ 
missioner added the amount to the appellant’s income 
in the sixty-day letter. | 

The principal witness also testified that this entire 
sum was subsequently expended in the manner re¬ 
quired by this agreement, namely in research and 
experimental work (last paragraph, R. 49). j The tes¬ 
timony also showed that no portion of the I item was 
distributed as a dividend, nor was any portion held 
available for dividend distribution (R. 40). I 

I 

THE ISSUE INVOLVED. 

The sole issue involved in this appeal is whether the 
appellant^ a taxpayer, in making its income iax return 
for the calendar year of 1921 is bound to include as 


I 

\ 
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an item therein the sum of $90,471.65 as “income” 
under Section 213 of the Revenue Act of 1921, where, 
as is the fact in this case, the said sum was received, 
during 1921, from a contract with the Republic Iron 
and Steel Company, which contract required the appel¬ 
lant to expend this entire sum in research and experi¬ 
mental work and expressly precluded its use as a 
“profit.” 

STATUTE INVOLVED. 

Revenue Act of 1921 (42 Stat. 227). 

Section 213: 

“Sec. 213. That for the purposes of this title 
(Except as otherwise provided in section 233) the 
term ‘gross income'— 

“(a) Includes gain, profits, and income derived 
from salaries, wages, or compensation for per¬ 
sonal services * * * of whatever kind and in 

whatever form paid, or from professions, vocations, 
trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out 
of the ownership or use of or interest in such prop¬ 
erty; also from interest, rent, dividend, securities, 
or the transaction of any business carried on for 
gain or profit, or gains or profits and income derived 
from any source whatever. * * *” 

ASSIGNMENT OF ERROR. 

The Board of Tax Appeals erred in holding that not¬ 
withstanding the provisions of Section 213 of the Revenue 
Act of 1921, and the admitted fact that the aforesaid sum 
of $90,471.65 was required by the mandatory and express 
terms of the contract between appellant and the Republic 
Iron and Steel Company to be solely and entirely expended 
for research and experimental purposes, and was so 


7 


expended, appellant was not entitled in com^utingr its 
income tax for the year of 1921 to exclude said sum as 
not being taxable. j 

i 

i 

i 

LAW AND ARGUMENT. 


To Constitute **Income” the Amount Received Must 
Be For the Separate Use, Benefit and Dispo^il of the 
Taxpayer. 

• i 

In its opinion (page 39 of transcript), the Board quotes 
Section 213 of the Revenue Act of 1921, as follows: 

*'Sec. 213. That for the purposes ofj this title 
(except as otherwise provided in section 233) the 
term ‘gross income'— 

“(a) Includes gains, profits, and income derived 
from salaries, wages, or compensation for personal 
services * * * of whatever kind and in what¬ 

ever form paid, or from professions, j vocations, 
trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out 
of the ownership or use of or interest in buch prop¬ 
erty; also from interest, rent, dividend, I securities, 
or the transaction of any business carried on for 
gain or profit, or gains or profits and income derived 
from any source whatever.* * *” i 

I 

I 

The Board then states: 

“It is clear that under the above statute property 
is impressed with the character of incomb according 
to the manner in which it is acquired. Whether 
any such acquisition does or does not become in- 
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come is not determined by the use to which the 
recipient may devote the property, or by his agree¬ 
ment that he will or will not treat it as profit. Here, 
the amount in question was derived from the opera¬ 
tion of a business contract, in the due course of 
business. It comes within the scope of the rule 
stated by the Supreme Court in Eisner vs. Macon- 
ber, 252 U. S. 189: ‘Income may be defined as the 
gain derived from capital, from labor, or from both 
combined.^ See also Stratton^s Independence vs. 
Howherty 231 U. S. 399, and Doyle vs. Mitchell, 247 
U. S. 179. 

We desire to point out that the taxpayer did not have 
any election respecting the use or disposal of the amount 
—it is hot a question of the “use to which the recipient 
may devote the property”, but of the use to which the 
recipient must, under the terms of the agreement, devote 
the property. 

The beginning phrase of the statute, as quoted, states 
that “gross income”— 

“includes gains, profits, and income derived from 

♦ ♦ *>* 

t 

and then the statute specifies a number of sources of 
receipts. Throughout this paragraph the preposition 
“from” appears before each group of sources enumer¬ 
ated. The constant use of the preposition “from” indi¬ 
cates the intent of Congress to confine the term “gross 
income^' to “gains, profits or income” derived from these 
various sources. Hence “gross income” is not an inflow¬ 
ing value in its entirety, but only to the extent that the 
inflowing value constitutes “gains, profits or income”. 

Various decisions of the United States Supreme Court, 
and particularly that in the case of Eisner vs. Macomber, 
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-9 i 

, I 

I 

252 U. S. 189, formulate a principle which ordinarily 
determines when a receipt is “income”. Iii the Ma- 
comber case the Court not only defined “incbme”, but 
also defined the words “derived from” used by the 
Court in its definition of income, and also need in the 
above quoted paragraph of the statute whicfh defines 
“gross income.” | 

The definition of income by the Court (pa^e 207 of 
the report) was: 

I 

I 

) 

“Income may be defined as the gain derived 
from capital, from labor, or from both Combined, 
provided it be understood to include propt gained 
through the sale or conversion of capital assets. 

m * **» . 






Respecting this definition, the Court saysl on page 
207: I 

i 

“Brief as it is, it indicates the characteristic and 
distinguishing attribute of income essential for a 
correct solution of the present controverey. The 
government, although basing its argument upon the 
definition as quoted, placed chief emphasis upon the 
word “gain”, which was extended to include a va¬ 
riety of meanings; while the significance of the next 
three words was either overlooked or misconceived. 
^Derived - from - capital' ; ‘the gain - derived - from - 
capital*, etc. Here we have the essential matter; 
not a gain accruing to capital; not a gro'ipth or irtr 
crement of value in the investment; but a gain, a 
profit, something of exchangeable value, proceeding 
from the property, severed from the capital, how¬ 
ever invested or employed, and coming in, being 
^derived* —^that is, received or dravm by the recipi¬ 
ent (the taxpayer) for his separate use, benefit and 
disposal— that is income derived from property.” 
(Italics are those in the report.) 
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Accordingly, under the statute, “gross income” in¬ 
cludes “gains, profits and income derived from” the 
various sources enumerated. The definition by the 
Supreme Court of the words “derived from” shows that 
the receipt, in order to be “income”, must be for the 
“separate use, benefit and disposal” of the taxpayer. 

We respectfully urge that under the terms of the 
above agreement the amount received from the Repub¬ 
lic Iron and Steel Company was not, in any part, for 
the “separate use, benefit and disposal” of the appel¬ 
lant. By the terms of the agreement, this amount had 
to be used to pay the costs of wasting the slag of the 
Republic Iron and Steel Company, and also to pay the 
costs of experimental work designed to develop possi¬ 
ble uses and markets for that slag. The taxpayer was 
precluded from using any part of this sum for divi¬ 
dends, or as profit, or for any purposes other than to 
meet the obligations imposed upon the appellant by 
this agreement. In no sense was the amount available 
for the “separate use, benefit and disposal” of the 
appellant. 


II. 

The Agreement by Its Terms Could Result Only in a 

Non-Profit Transaction. 

The Board, in its opinion (page 39 of transcript) says: 

“Whether any such acquisition does, or does not 
become income is not determined by the use to 
which the recipient may devote the property, nor by 
his agreement that he will or will not treat it as 
profit.” 

Here again we urge that the appellant did not enjoy 
any option respecting the uses to which the property 


should be devoted, but was compelled by the 
to devote it to the uses specified and none othe^. 

The use of the words ‘‘shall not be considered as 
profit,” we urge, constitutes specific agreement by the 
appellant not to make a “profit^' out of the ti^ansaction. 
Accordingly, no part of the sum received did\ or could, 
under the agreement, constitute a “profit.” | 

The word “profit” as here used, was not to name some¬ 
thing, was not a mere label, but was a definite word of 
limitation which governed the appellant’s treatment of 
this sum, and which precluded the appellant from ever 
realizing, under this agreement, any profit whatever out 
of the sum. 

Seemingly the Board reached the conclusion that this 
was a customary contract made in the usual I course of 
business. The opinion states—^“here, the amount in 
question was derived from the operation of a business 
contract, in the due course of business” (R. 39). 

It is submitted that the agreement was experimental 
in character, and that the purpose was not that of profit, 
but of research in an effort to find uses and a market for 
this product. Since the entire sum had to be| expended 
on this research work there was no element of gain, 
profit or income, which could accrue to the appelant, and 
the express terms of the agreement precluded Ithe appel¬ 
lant from using any portion of this sum as “profit”. 

III. 

Receipts Which Are Advances For Exf^enditures 
Required to be Made Under a Contract, or Which Are 
Reimbursements For Expenditures Required to be 
Made, Are Not Income. 

j 

The most frequent classes of cases in whiih similar 
questions to this arise are the following: | 
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(a) Those in which the amount received had to 
be expended on up-keep, or to provide a fund for 
up-keep. 

(b) Those in which the amount received was, or 
had to be, expended on capital improvements. 

(c) Advances for, or reimbursements of, costs 
incurred on behalf of another. 

The first of these classes of cases are mostly those of 
cemetery companies which have undertaken to create a 
fund to provide for perpetual care. The general rule 
adopted in these several cases has been that if the ceme¬ 
tery company is definitely obligated to devote the prop¬ 
erty to perpetual care, then the company need not 
include the receipt in its income. 

American Cemetery Co, vs, U, S,, 28 Fed. (2nd Ser.) 

Troost Ave, Cemetery Co,, 21 Fed. (2nd Ser.) 194. 

In American Cemetery Company vs. United States, 
supra, the Court says on page 919: 

“In Eisner vs, Macomber, 252 U. S. 189, 40 S. Ct. 
189, 64 L. Ed. 521, 9 A. L. R. 1570, the Supreme 
Court defined ‘income' as property received by the 
taxpayer ‘for his separate use, benefit and dis¬ 
posal'. In the common acceptation of the term 
it is diflScult to see how the defendant can success¬ 
fully assert that those sums which the plaintiff 
places in an irrevocable trust, for the benefit of 
the lot owners, can be considered as a part of its 
income. * * *” 

In Portland Cremation Association vs. Commissioner 
31 Fed. (2nd Ser.) 843, the question was whether the 
amount was taxable when there was not a formal 



declaration of trust requiring the creation of 4 mainte¬ 
nance fund. The Court held that the trust Could be 
inferred from the facts and circumstances. Beginning 
with the last paragraph on page 845, the Circuit Court 
of Appeals (9th Circuit) says: I 

j 

*Tn short, the decisions of the Board of Tax 
Appeals seem to narrow the question jhere in¬ 
volved to this: That, in case the taxpayer I specifies 
in its representations to purchasers that 'its cove¬ 
nant to maintain is backed by a permanent fund 
to be created by placing aside either jail or a 
named portion of the purchase price received on 
each sale, the fund will be a trust fund, ibut if in 
the representations to purchasers the portion of 
the money so received and so to be set! aside is 
left unspecified, there will be no trust ot obliga¬ 
tion enforceable in equity but only a Contract, 
breach whereof will be remediable onl^r by an 
action at law. This seems to us an ui^substan- 
tial distinction. We cannot agree that j:he fund 
so set aside by the petitioner here is not essen¬ 
tially a trust fund. The deeds it gave to pur¬ 
chasers contained a covenant to the grantee and 
his heirs that the petitioner would maintain the 
niche or vault forever. All sales were m^de with 
the representation that said covenant Tyas guar¬ 
anteed by a permanent maintenance fund and 
that a portion of the purchase price paid by each 
purchaser would be placed in that fund, and that 
the fund could not and would not be used for any 
other purpose.” | 

I 

I 

In the present case, we urge that the appellant had 
definitely agreed with the Steel Company |that the 
sums received could not and would not be hsed for 
any other purpose than those specified in tlie agree- 


! 
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ment, and that these sums were in no part for the 
separate use, benefit and disposal of the taxpayer. 

The principal case in the second of these groups is 
Edwards vs. Cuban Railroad Company, 268 U. S. 628. 
There the Railroad Company received certain sums 
from the Cuban Government as reimbursement for 
expenditures made to extend the railroad line, which 
sums were to remain the property of the railroad. The 
railroad also received land for the purposes of making 
extensions of its line. The Court held that neither the 
sums received, nor the land, were gratuities, and that 
neither constituted income. 

The principle of the Cuban Railroad Company’s case 
has been followed in a number of cases by the United 
States Board of Tax Appeals, and has been extended 
by the Board to include cases of private corporations. 
For example, in the case of Holton and Company, 10 
B. T. A.'1317, the taxpayer received a payment from 
the citizens of a town for the purpose of erecting a 
plant of the company in that town, and the Board held 
such payment not to be income. 

A case in which the question arose of treatment of 
amounts expended on behalf of another, and of the reim¬ 
bursement of such amounts, is that of Henry F. Coch¬ 
rane, 23 B. T. A. 202. In that case the petitioner had 
advanced sums on behalf of a client in one year, and re¬ 
ceived the payment therefor in a subsequent year. The 
Board held that the sums were not deductible in the year 
when advanced, and that the reimbursements were not 
income in the year when received. 

It is to be noted that in certain of the cases above re¬ 
ferred to, the amount received was not “income” even 
when the recipient became richer (i. e. in the Cuban 
Railroad case and the Holton case). In our case, under 
the agreement above quoted— 
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(a) The taxpayer was precluded froip being 
made any richer in any part of the amount received; 

(b) Could not receive any benefit fifom the 
amounts received per se; 

(c) Only in the event that the experiments 
proved a success could any benefit arise; such bene¬ 
fit would have had to be shared with the Republic 
Company under the last sentence of the third 
quoted paragraph of the agreement; 

(d) Such benefit, that is the taxpayer's bhare of 
such benefit, would have been reflected in its income 
if it had ever materialized. 


So far as the amounts received are concerned, of and 
by themselves, the taxpayer could not make any profit, 
could not obtain any benefit, and was under the necessity 
of -expending them all exclusively for the purposes 
enumerated in the contract. ! 

The determining principle running through ah of these 
cases, and specifically stated in the Macomber case and 
American Cemetery case, supra, is whether the prop¬ 
erty received by the taxpayer is “for his sepa^te use, 
benefit and disposal.” If the taxpayer does so receive 
the property it is income. But when the taxpayer does 
not have freedom of use, or benefit, or freedoih of dis¬ 
posal of the property received, then the Courts hold that 
such property is not income. 

Respectfully submitted, 

John T. Kennedy, I 
Blaine Mallan, 

Attorneys for Appellant, 
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In the Court of Appeals of the District of 

Columbia ! 


No. 5479 I 

I 

Standard Slag Company, appellant 

I 

V, I 

Commissioner of Internal Revenue, appellee 

i 

- i 
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APPEAL FROM THE BOARD OF TAX APPE^fS 


BRIEF FOE APPELLEE | 

t 

_ I 

I 

PREVIOUS OPINION i 

1 

j 

The only previous opinion is that of thei United 
States Board of Tax Appeals (R. 34-42), yhich is 
reported in 20 B. T. A. 503. Several issues kre cov¬ 
ered by the opinion of the Board, only one of which 

i 

is involved in this petition for review. That por- 
tion of the opinion which is contested! herein 
appears on pages 38 and 39 of the transcript of 
record. 

JURISDICTION 

This case involves a deficiency in income! tax for 
the year 1921 in the sum of $56,008.83, and is taken 
from a decision of the United States Board of Tax 
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Appeals entered August 12, 1930. (R. 43.) The 
case is brought to this court by a petition for review 
filed February 7,1931 (R. 44-46), pursuant to the 

I 

provisions of the Revenue Act of 1926, c. 27, 44 
Stat. 9, 109-110, Sections 1001-1003, and to stipu¬ 
lation entered into under Section 1002 of said Act 
and filed February 7,1931 (R. 43-44). 

QUESTION PBESENTEU 

There were several issues involved in the decision 
of the Board of Tax Appeals, but the only question 
presented by this appeal is whether profits realized 
from the operation of taxpayer’s business are tax¬ 
able income where such profits are, by contract, re¬ 
quired to be expended in research and experimental 
work. 

STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term gross income”— 

(a) Includes gains, profits, and income 
' derived from salaries, wages, or compensa¬ 
tion for personal service * * * of what¬ 
ever kind and in whatever form paid, or 
from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in 
property, whether real or personal, growing 
out of the ownership or use of or interest in 
such property; also from interest, rent, divi¬ 
dends, securities, or the transaction of any 
business carried on for gain or profit, or 
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I 


I 

i 


I 

1 

gains or profits and income derived from 

anv source whatever. * * * 

*' ! 

I 

STATEMENT OF FACTS | 

The facts are undisputed and so far as relating 
to this appeal were found by the Board of Tax Ap¬ 
peals to be as follows: | 

Taxpayer is an Ohio corporation. Its business 
consists in buying from iron and steel milM a by¬ 
product from their furnaces known as hard slag, 
and reselling the slag after crushing and preparing 
it for commercial uses. (R. 27-28.) 

i 

On April 30, 1921, the taxpayer entered | into a 
contract with the Republic Iron & Steel Company 
of Youngstown, Ohio, for handling that company’s 
output of granulated slag. The essential | provi¬ 
sions of the contract are (R. 33) : 

Commencing not later than May l(^th, we 
will assume responsibility for disposal of 
your entire output of granulated sldg, you 
to pay us 500 per net ton, weight to jbe de¬ 
termined in same manner as is dono when 
wasted to the railroads. i 

It is understood that vou are noi to be 
asked to make any capital expenditures but 
can turn the material out the same as you 
are now doing. We are also to continue to 
pay the $3.00 per car for any No. 1 granu¬ 
lated slag ordered which will reimburse you 
for any unusual expense in loading this ma¬ 
terial at the pits. | 

It is further understood that the p^ice of 
500 per net ton is not fixed as a permanent 

i 

I 

j 

i 
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price for the season or for any stated time. 
It is understood between us that we do not 
know what results can be accomplished 
under this new plan, and it is possible that 
we can market more of this material than we 
are estimating at this time. This will de¬ 
pend largely on the number of blast fur¬ 
naces in operation ’during the next six 
months. At any rate the agreement is that 
the matter can be reviewed at anv time vou 
desire to see if a lower rate can be estab¬ 
lished. The intention is that the benefits 
from the arrana’ement will be divided fairlv 
between the two companies. 

At the same time we are accomplishing 
these results we will be developing the per¬ 
manent wasting dumps and will be in shape 
next winter to take the output for wastage 
in case you are not accumulating hard slag 
by that time. Also, the dump will be ready 
to receive anv other waste materials which 
you may have. 

It is understood that any surplus remain¬ 
ing over and above the expenses of handling 
this slag during the summer months will not 
be considered as profit, but will be used in 
making preparation to waste the material 
during the winter season and in research 
and experimental efforts toward finding a 
permanent market for the material. 

The taxpayer realized net proceeds amounting to 
$90,471.65 from its operations under this contract 
in 1921. The taxpayer did not distribute any por¬ 
tion of this amount as dividends, but expended it 
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I 


all, during the five or six years following 1021, in 

I 

research and experimental work. This amount was 
not included as income in the taxpayer’s taxjreturn 
for 1921, but the respondent included it as income 
in his computation for that year. I 

The Board of Tax Appeals affirmed the Commis¬ 
sioner’s determination, holding that the net pro- 

i 

ceeds from this business constituted taxable income 
to taxpayer for 1921. (R. 38-39.) From this deci¬ 
sion taxpayer appeals. (R. 44.) 


SUMMARY OF ARGUMENT 


Profits in a business assume the character of 

1 

income according to the source from whi(|h they 
are derived. The use to which income mayl be put 
is not important. The contract provision ip ques¬ 
tion related only to net profits, and was dependent 
for its operation upon the earning of income. 
Before the contract became effective the income 
had been earned and the tax had attached. The 
income tax is anticipatory in its nature ^nd at¬ 
taches to income in advance of any contract which 
seeks to dispose of the income when earnedj 
The contract was for taxpayer’s benefit. The 
net profits required to be devoted to experimental 
work were spent in connection with taxpayer’s 
business and under the circumstances such expendi¬ 
tures were peculiarly beneficial to taxpayer. I Since 
the income was devoted to uses beneficial ito tax- 

i 

payer, the mere fact that there was a restriction 
upon its unfettered command and disposal is no 


I 


i 
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bar to the taxation of the income as such. There 
are numerous decisions to this effect, including one 
by this Court. 

Furthermore, the cases generally hold that ex¬ 
penditures made for the benefit of a taxpayer are 
income to the taxpayer, even though not subject 
to the control of taxpayer and are devoted to some 
one particular use. The fact that in this case a 
part of taxpayer’s income was required to be de¬ 
voted to one particular use does not serve to deprive 
the Government of its right to tax such income. 

ARGUMENT 

The profits constituted taxable net income within the 

meaning of the statute 

Taxpayer bought from iron mills a by-product 
from their furnaces known as hard slag, prepared 
it for commercial uses, and sold it at a profit. For- 
merely slag had no commercial value, but through 
experimentation various uses had been developed 
so as to make the preparation and resale profitable. 
(K. 28.) In 1921 taxpayer entered into a contract 
with one of the steel mills agreeing to purchase its 
output of slag and prepare and resell the same and 
further agreeing that any surplus profits remain¬ 
ing over and above the expenses of handling the 
slag should not be considered by taxpayer as profit, 
but would be used in research and experimental 
efforts toward finding further commercial uses for 
slag. It is to be noted that while this experimental 
work would benefit the steel mills in that a perma- 
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nent market would increase the value of a by-prod- 

I 

uct which then had only a limited value, the more 
direct and permanent benefit of such experimenta¬ 
tion would inure to taxpayer itself, whose lousiness 
it was to prepare the slag for commercial!use and 
resell the prepared product. | 

i 

The only question in the case is whether the 1921 

i 

net profits under this contract, which werej devoted 
to research in the five or six years following 1921, 
were taxable income to taxpayer in 1921. Tax¬ 
payer contends that because of the restriction on 
their use they were not taxable. The Bo^rd held 
that they were (R. 39), and was clearly right in so 
holding. I 

Section 212 of the Act defines net inconie as the 
difference between gross income and the statutory 
deductions. Section 213 defines gross income as 
‘‘gains or profits and income derived ffom any 

i 

source whatever.” Section 214 specifies what de¬ 
ductions are allowable against gross inconie in de¬ 
termining taxable net income. In determiuing the 
gross income, it is clear that Section 213 |is about 
as comprehensive as language permits ^nd that 
Congress plainly intended to reach gains and profits 
of every description. Irwin v. Gavit, 268 Ij. S. 161, 
166. It is also clear that under the statute gross 
profits are impressed with the character of gross 
income according to the source from which ^hey are 
derived. Profits become gross income, if it all, at 
the very moment at which they are earned I and are 
dependent for this character not upon th& use to 
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which they may later be put but rather upon the 
manner in which they are acquired. It can not be 
argued, and taxpayer does not argue, that the gross 
profits from the operation of its business were not 
gross income. The argument is that the net income 
is not taxable because it was required to be used in 
a certain way. But the contract did not purport 
to affect in any way the manner of earning or the 
receipt by taxpayer of the gross profits from its 
business. It merely provided that the net income, 
i. e., that part of the gross income that exceeded the 
cost of operations, should be expended in experi¬ 
mental work.'' The point is that the profits were 
earned first, and it was not until profits were earned 
that the contract had anything upon which to oper¬ 
ate. Until the profits had been earned there was no 
surplus to be expended for research work. Since 
the contract was dependent for its operation upon 
the earnings of income, the case falls within that 
class of cases which hold that the taxation of in¬ 
come may not be defeated by anticipatory arrange¬ 
ments of any kind designed to bestow the beneficial 
enjoyment thereof upon one other than the one who 

^ The mere fact that the contract provided that the excess 
profits were not to be treated as profits did not alter the 
fact that the profits were in law income. In Merchants Loan 
<t‘ Trust Co,, Trustee, v. Smietanka, 255 U. S. 509, a will 
provided that ‘‘stock dividends and accretions of selling 
values shall be considered as principal and not income,” but 
the Supreme Court said, “ the provision of the will may be 
disregarded. It w’as not within the power of the testator to 
render the fund nontaxable.” 


9 


earned it, or who owned or controlled the sdurce of 
it. Lucas V. Earl, 281 U. S. Ill; Burnet 'wEeinin- 
ger, decided by the Supreme Court March M, 1932, 
not yet reported but see C. C. H. (1932), ^ol. III, 
p. 8491; Lansill v. Commissioner (App. D. C.), de¬ 
cided March 28,1932, not yet reported but ^ee C. C. 
H. (1932), Vol. Ill, p. 8566; Mitchel v. Bowers 
(C. C. A. 2d), 15 P. (2d) 287, certiorari dehied 273 
U. S. 759; Bing v. Bowers (C. C. A. 2d), 26 |F. (2d) 
1017, affirming 22 F (2d) 450; Rosenwald y. Com¬ 
missioner (C. C. A. 7th), 33 F. (2d) 423, certiorari 
denied 280 TJ. S. 599; Bishop v. Comrdissioner 
(C. C. A. 7th), 54 F. (2d) 288; Parker v. Eoutzahn 
(C. C. A. 6th), not yet reported but see C. C. H. 
(1932), Vol. Ill, p. 8413; Dickey v. Comrhissioner 
(C. C. A. 8th), not yet reported but see G. C. H. 
(1932), Vol. Ill, p. 8475. i 

_ i 

The rule running through all these case$ is that 
the income tax is anticipatory in its natjire and 
attaches to income in advance of any assignment 
or other contract which seeks to dispose oi the in¬ 
come as and when earned. Income taxation is not 
concerned with the disposition of income b[ut looks 
entirely to the source of that income and levies the 
tax against the one who owns or contras that 
source. This rule applies with peculiar force to 
this case. The contract invoked here merely pro¬ 
vided that a certain portion of taxpayer’s gross in¬ 
come should be devoted to a certain purjjose, but 
prior to the effective operation of the contract the 
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income had been earned and the tax had attached. 
Even if the contract had gone so far as to assign 
outright to another the taxpayer’s net profits, we 
submit that under the cases cited taxpayer would 
still be taxable on the income it earned. A fortiori 
where the contract did not attempt to convey to 
another this income, but merelv directed that it 
should be used in a certain manner in connection 
with taxpayer’s own business, such income is 
taxable. 

Since the gross profits became gross income as 
and when earned, they retained their character as 
income and became taxable net income after de¬ 
ducting the allowances in Section 214. Taxpayer’s 
argument that its net income is not taxable is, in 
reality, an argument that it should have as a de¬ 
duction from gross income an expenditure not yet 
made. The net profits for the taxable year were 
actually used in later years in experimental work, 
but the deductibility of these expenditures is 
not present here. Clearly taxpayer ought not 
be allowed to deduct in advance these future 
expenditures. 

There is another approach to the question. 
The taxpayer’s sole argument is that because the 
net profits were restricted in use to one purpose 
they were not available to its separate use, benefit, 
and disposal, and should not be taxable as income. 
But the net profits were available to and actually 
spent by taxpayer in connection with its business. 
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Expenditures on experimental and research work 
were peculiarly helpful and beneficial to taxpay¬ 
er’s particular business. Slag formerly jhad no 
commercial value. Through experimentation tax¬ 
payer’s predecessor in business had developed new 
methods of preparation and new uses. |(R. 29, 
31.) Further research would undoubtedly result 
in further discoveries, additional uses and al greater 
market. Since it was taxpayer’s business fo man¬ 
ufacture slag into a marketable product dnd sell 
same at a profit, we submit that sums spent in de¬ 
veloping new uses for the product were ^xpendi- 

i 

tures made in connection with and directly for the 
benefit of taxpayer’s business. The net income was 
thus held for taxpayer’s benefit. The m^re fact 
that it was restricted as to use to the one purpose 
only makes no difference. The courts, uji a line 
of cases entirely different from those cited above, 
have uniformly held that income is none |the less 
such in the year of its receipt, though subject to 
limitations upon its unfettered use and disposition. 

Thus in Moran v. Lucas (App. D. C.^, 36 F. 
(2d) 546, a bank in which taxpayer was a stock¬ 
holder agreed to sell its assets and subscribe for 
stock in a trust company. Taxpayer and the other 
stockholders, prior to the sale, obligated themselves 
to devote the proceeds of the sale to the purchase of 
the trust company’s stock. This Court held the 
profits on the sale taxable despite the restriction as 
to use. I 





12 


In Cleveland R. Co, v. Commissioner (C. C. A. 
6th), 36 F. (2d) 347, a street railway operated un¬ 
der a franchise which provided that its stockhold¬ 
ers should receive dividends at 6 per cent and no 
more, and providing that all net earnings over and 
above this 6 per cent should be placed in an ‘Inter¬ 
est fund’^ which, when it reached a certain figure, 
would automatically inure to the benefit of car rid¬ 
ers and operate to reduce passenger fare. It was 
contended that the restrictions placed upon the use 
of this excess prevented it from being taxable in¬ 
come, but the court held that in spite of the restric¬ 
tion the entire income was taxable. 

And to the same effect see Lonsdale v. Commis¬ 
sioner (C. C. A. 8th), 32 F. (2d) 537, certiorari 
denied 280 U. S. 575; Newman v. Commissioner 
(C. C. A. 10th), 40 F. (2d) 225; Clemmons v. Com^ 
missioner (C. C. A. 5th), 54 F. (2d) 209; Hamilton 
V. Kentucky & I. Terminal R. Co. (C. C. A. 6th), 
289 Fed. 20; Boston Terminal Co. v. Gill (C. C. A. 
1st), 246 Fed. 664; Houston Belt & Terminal Ry. 
Co. V. United States (C. C. A. 5th), 250 Fed. 1; 
C. W. Ray, 19 B. T. A. 1154, affirmed (C. C. A. 7th), 
without opinion, C. C. S. (1931), Vol. Ill, p. 8497 
(not otherwise reported); Kerr v. Bovvers (S. D. 
N. Y.), 48 F. (2d) 227; Detroit Egg Biscuit & 
Specialty Co., 9 B. T. A. 1365; see also Earle v. 
Commissioner (C. C. A. 1st), 38 F. (2d) 965. 
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I 

We submit that under the above authorities the 

I 

restrictions on the use of taxpayer’s income did not 
affect the taxability of such income. | 

i 

There is still another line of cases, in opposition 
to taxpayer’s contention, holding that ta^es paid 
for the benefit of another constitute taxable income 
to the one for whom paid; Old Colony Tru$t Co, v. 
Commissioner, 279 U. S. 716; United Statek v. Bos¬ 
ton & Maine R. R,, 279 U. S. 732; United ^tates v. 
Mahoning Coal R, E, Co, (C. C. A. 6th), 51 |F. (2d) 
208; that interest payments made directly io bond¬ 
holders or mortgage trustee of a taxpayer are in¬ 
come to taxpayer; Anderson v. Morris d J^, R, Co. 
(C. C. A. 2d), 216 Fed. 83,90; that interest on bonds 
of a lessor company and dividends paid difectly to 
stockholders of such company, paid as part of the 
lessee’s rentals, are ^‘income” of the lessor; Rens¬ 
selaer d S, R, Co, V. Irwin (C. C. A. 2d), 249 Fed. 
726; Northern R, Co, of New Jersey v. Lotte (C. C. 
A. 2d), 250 Fed. 856; that dividends on stbck paid 
by a lessee directly to the lessor’s stockhoWers, as 
part of the agreed rental, constitute ‘‘inc0me” of 
the lessor company; West End St, R, Co, y. Malley 
(C. C. A. 1st), 246 Fed. 625. There are many sim¬ 
ilar cases. See Blalock v. Georgia Ry, d Electric 
Co, (C. C. A. 5th), 246 Fed. 387; American Tele¬ 
graph d Cable Co. v. United States, 61 Ct. Cls. 326; 
United States v. Western Union Tel. Co. (S. D. 
N. Y.),19F. (2d) 157. 

i 

I 


I 
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It is submitted that these cases are determinative 
here. The payments of taxes, interest, or dividends 
in the cases cited were never at the unfettered 
disposal of the various taxpayers. The payments 
were devoted to some one specific purpose and in 
most of the eases the sums were paid directly to the 
creditors or stockholders, and taxpayer never had 
physical possession or control of the funds; yet, 
because the payments were for their benefit the 
taxpayers were held to be taxable on them. So in 
this case, "while the net profits were devoted to one 
specific purpose and were not available to any and 
all of taxpayer’s purposes, still they were received 
for taxpayer’s use and benefit and were ultimately 
devoted to purposes which benefited the taxpayer. 

We submit that even if parties other than tax¬ 
payer had made expenditures for experimental 
"work directly in connection wuth taxpayer’s busi¬ 
ness and for the taxpayer’s benefit at its request, 
such sums so spent would, under the cases cited, 
have been taxable income to taxpayer. A fortiori, 
w’here taxpayer itself first derives gross income, 
and then later, pursuant to agreement, devotes a 
part of that income to experimental work, the en¬ 
tire income first received, including the sums later 
so spent, constitutes taxable income. 

The cases cited by taxpayer are clearly distin¬ 
guishable. Troost Ave. Cemetery Co. v. United 
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States, 21 F. (2d) 194; Americm Cemetery Co. 
United States, 28 F. (2d) 918; and Portland.Cre¬ 
mation Co. V. Commissioner, 31 F. (2d) 843 (Br^ 
12-14), all involved trasts set up for the purpose 
of care and maintenance of burial plots. The 

sums so set aside were never income to the tax- 

! 

payers, nor were they ever available to such organi¬ 
zations for their own separate use and I benefit. 
Whereas in this case the sum was received as earn- 

i 

ings and the tax attached before the (Contract 

I 

affected it and the profits in question were I devoted 
to taxpayer’s own use and benefit. 

Edwards v. Cuba R. R. Co., 268 U. S. 6^8, like^ 
wise presents an entirely different situation^ There 

I 

subsidies were paid by the Cuban Governjment ta 
the taxpayer railroad. The Court held that these 

i 

payments were never income to the taxpayer. 
They were paid to induce the railroad company ta 
complete its railroad operations and to reimburse 
taxpayer for capital expenditures. They were not 
made for services rendered or to be rendeired; nor 
were they gains for the use or operatioiii of the 
railroad. In this case the net profits of taxpayer 
were gains and profits derived from the operation 
of its business. I 


I 

i 

I 
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CONCLUSION 

The decision of the Board of Tax Appeals should 
be affirmed. 

Respectfully submitted. 

G. A. Youngquist, 

' Assistant Attorney General, 

J. Louis Monarch, 

J. P. Jackson, 

Special Assistants to the Attorney General. 

C. M.v.^^arest,- . ' 

Greneral Counsel, 

Bureau of Inter'ndl Revenue, 

Prank M. Thompson, Jr., 

Special Attorney, 

Bureau of Internal Revenue, 
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